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Uvodna rec urednica tematskog broja

Guest editors’ introduction

Radna prava omogucavaju pojedinicima
obezbedivanje sredstava za zivot dosto-
jan Coveka, kao i priliku da, kroz rad, ra-
zvijaju svoju li¢nost. Na stvaranje uslova
za delotvorno ostvarivanje radnih prava
uticu, izmedu ostalog, i demografske
pojave poput starenja stanovnistva, na-
taliteta, migracija i obrazovne strukture
stanovnistva. Demografske pojave se,
Stavise, danas svrstavaju u najvaznije
¢inioce promena u svetu rada, ,ruku pod
ruku” s tehnoloskim promenama, globa-
lizacijom i klimatskim promenama (ILO
2017). Uvazavanje demografskih pojava
prilikom pravnog uredivanja rada za dru-
gog se, otud, pojavljuje kao preduslov
za delotvorno ostvarivanje prava na rad
i drugih radnih prava, posebno prava na
pravi¢nu zaradu, dostojanstvo na radu i
zastitu od nezakonitog prestanka radnog
odnosa, kao i kolektivnih radnih prava.
Reciproc¢ni uticaj postoji i izmedu
demografskih pojava i ostvarivanja pra-
va na socijalnu sigurnost. Ovo, najpre,
stoga Sto izgradnja i izmene sistema
zastite od socijalnih rizika pretposta-
vljaju produbljenu analizu karakteristika
stanovnistva koje ¢e tu zastitu uzivati
i finansirati (Dupeyroux et al. 2005).
S druge strane, funkcionisanje sistema
socijalne sigurnosti omogudéava uvid u
podatke od znacaja za demografiju. Osim
toga, slabljenje porodi¢ne solidarnosti
naglasava nemo¢ privatne pomodi, kao
nediferenciranog metoda zastite od soci-
jalnih rizika, dok neoliberalno snizavanje
troskova za socijalnu zastitu dodatno
optereluje zene porodi¢nim duznostima
kako prema deci, tako i prema odraslim
licima zavisnim od tude nege i pomodi.

Nadalje, starenje stanovnistva i tenden-
cija produzenja zivotnog veka relativizuju
aleatornost, kao obeleZje socijalnog
rizika starosti (Pieters 2019), te uticu na
pravnu afirmaciju novih socijalnih rizika,
poput zavisnosti od tude nege i pomodi,
i siromastva.

Demografija je, dakle, tesno pove-
zana s uredivanjem radnih odnosa i
zastite od socijalnih rizika, a Sto se, naj-
pre, vidi kroz prepoznavanje i zakonsko
uobli¢avanje potrebe starijih radnika
za posebnom radnopravnom zastitom,
kao i potrebe za stvaranjem uslova za
implementaciju koncepcija aktivhog
starenja i medugeneracijske solidar-
nosti. Delotvorno ostvarivanje radnih
prava pretpostavlja, naime, spreavanje
ukrstene diskriminacije mladih, kao i
starih radnika (Zilli 2023), o¢uvanje rad-
ne sposobnosti i motivisanosti starijih
radnika za rad, te potrebu da se mladim
radnicima omogudi da steknu radno
iskustvo i napreduju u profesionalnoj
karijeri. S tim u vezi, poslednjih godina
se afirmise i koncepcija korporativne
duznosti paznje u pogledu postovanja
i zastite ljudskih prava radnika, izmedu
ostalog, i u vezi s uvazavanjem potreba
koje imaju odredene starosne grupe
(Stojkovi¢ Zlatanovi¢ i Jovanovic¢ 2023).

Solidarnost izmedu aktivnih i pasivnih
¢lanova drustva, pritom, ¢ini sisteme
socijalne sigurnosti posebno osetljivim
na demografske promene. To, naroci-
to, vredi za starenje stanovnistva i pad
stope fertiliteta, sto je, zajedno s pora-
stom stope nezaposlenosti, skopcano
s viSe ozbiljnih socijalnih i ekonomskih
posledica, pocevsi od opteredivanja
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buduc¢ih generacija znacajnim finansij-
skim teretima (Kasagi 2020). To bi, po
nekim misljenjima, umesto solidarnosti,
moglo uzrokovati sukob medu genera-
cijama, narocito u kontekstu ekonom-
ske, finasijske i drustvene krize (Cadiou,
Genet i Guérin 2002). No, nezavisno od
utemeljenosti ovog predvidanja, moze
se konstatovati da demografske pojave
presudno uticu na odrzivost sistema
socijalne sigurnosti, posebno kada poci-
vaju na medugeneracijskoj solidarnosti i
primeni tehnike reparticije. Profesorka
Univerziteta u Kadisu (Spanija) dr Tais
Gerero Padron (Thais Guerrero Padron),
otud, u svom clanku kriticki preispituje
zastitu samozaposlenih lica za slucaj
starosti, posavsi od ¢injenice da u vedini
evropskih drzava mnoga samozaposlena
lica ne mogu da ostvare pravo na sta-
rosnu penziju, dok je visina penzija lica
koja su stekla ovo pravo redovno niza
od prosecnih penzija lica koja su radila
u radnom odnosu. Ovo, pre svega, zbog
uplate doprinosa koji su, zbog neredov-
nosti, promenljivosti i skromne visine
primanja samozaposlenih lica, nizi od
doprinosa koje duguju zaposlenii njihovi
poslodavci. Navedeni problem postaje
posebno ozbiljan ako imamo u vidu ek-
spanziju nestandardnih i pojavu novih
oblika rada. Oni radnicima (frilenserima,
platformskim radnicima, ekonomski zavi-
snim samozaposlenim radnicima, laznim
samozaposlenim licima i dr.) neretko ne
omogucavaju redovna i dovoljna prima-
nja, niti razvoj profesionalne karijere,
a Sto uvedava rizike siromastva i socijalne
iskljuenosti u starosti. Autorka, stoga,
razmatra zastitu ,vulnerabilnih” grupa
samozaposlenih lica, i to u svetlu potrebe
da se obezbedi odrzivost penzijskih siste-
ma i da se unapredi (tj. pruzi odgovaraju-
¢a) zastita samozaposlenim licima, a Sto
je uvecem broju drzava ¢lanica Evropske
unije (EU) nedavno dovelo do razlicitih

https://doi.org/10.59954/stnv.562

zakonodavnih i strateskih intervencija.
Vispreno se zakljucuje da bi, uz ove mere,
drzave trebalo da identifikuju vidove
samozaposljavanja koje bi u buduénosti
trebalo podsticati, uz preusmeravanje
ostalih kategorija samozaposlenih lica
na zasnivanje (stabilnog) radnog od-
nosa. Isto vredi i za razvoj delotvornih
programa celozivotnog ucenja, te za
unapredenje sindikalnog organizovanja
samozaposlenih radnika.

Socijalnopravni poloZaj starijih osoba
nalazi se i u fokusu istrazivanja nau¢nog
savetnika dr Hajrije Mujovi¢ i nau¢nog
saradnika dr Ranka Sovilja iz Instituta
drustvenih nauka u Beogradu. Autori su
analizirali izuzetno sloZzeno pravno pita-
nje zdravstvene zastite starijih osoba,
s tim Sto iz njihovog ¢lanka nije izostalo ni
sagledavanje odnosa medicinskog prava
sa zdravstvenom politikom i drugim jav-
nim politikama. U tom smislu, pravilno
su identifikovane osnovne prepreke za
delotvorno ostvarivanje prava starijih
osoba na zdravstvenu zastitu, posebno
imajudi u vidu kapacitete zdravstvenih
sistema za pruzanje kvalitetnih usluga
ovim pacijentima i trend privatizacije
pruzanja zdravstvene zastite. Osim toga,
upozoreno je i na marginalizaciju starijih
osoba, koja je paradoksalno prisutna u
ovoj oblasti uprkos tendencijama stare-
nja stanovnistva i produzenja zivotnog
veka, kao i uprkos znacaju koji pristup
zdravstvenoj zastiti ima za ovu kategoriju
stanovnistva (OIT 2013).

Pored radova posvecenih starijim
osobama, tematskim brojem obuhvace-
na suidva rada koja se neposredno bave
mladima i njihovim prelaskom iz sveta
obrazovanja u svet rada. Mladi se, nai-
me, suocavaju s nemalim tesko¢ama da
pronadu i oCuvaju zaposlenje, narocito
zaposlenje koje odgovara njihovom obra-
zovanju, potrebama i interesovanjima.
Pored nezaposlenosti, njihov polozaj na



trzistu rada cesto odlikuju i podzaposle-
nost, rad za zaradu koja ne obezbeduje
dostojan zivotnistandardirad ,nacrno”.
Negativna iskustva u vezi sa prelaskom
mladih u svet rada, pritom, mogu imati
za posledicu nesigurnost i socijalnu
marginalizaciju ovih radnika u kasnijim
fazama njihove profesionalne karijere,
ukljucujudi zaposljavanje na niskoplace-
nim i drugim nekvalitetnim poslovima,
a Sto neretko dovodi do siromastva (ILO
2012). Na fragilnost polozaja mladih
prilikom stupanja u svet rada utice vise
¢inilaca, ukljucujuéi neodgovarajuce
obrazovanje i obuku, nepostojanje odgo-
varajuceg institucionalnog okvira koji bi
ih usmeravao i podrzavao prilikom izbora
zanimanja i pronalazenja zaposlenja, te
struktura trzista rada koja oteZava prona-
lazenje prvog zaposlenja (ILO 2012). Na
to se nadovezuju i nedostatak iskustva
i stereotipi o manjoj efikasnosti mladih
u poredenju sa starijim radnicima, Sto
poslodavce odvraca od zaposljavanja
mladih, a mlade uvodi u zacarani krug
(Kovacevi¢ 2022).

Jedan od instrumenata koji mogu
doprinetilaksoj integraciji i unapredenju
polozaja mladih na trzistu rada predsta-
vljaju radne prakse, kojima je posvecen
¢lanak docentkinje Univerziteta u Mi-
gkolcu dr Bernadet Solimosi Sekeres
(Bernadett Solymosi-Szekeres). Autorka
skrece paznju na rizik zloupotrebe radnih
praksi, posebno kada se one organizuju
bez uceséa i nadzora obrazovnih usta-
nova. To narocito podrazumeva rizik
organizovanja prividnih radnih praksi,
kao i obavljanje radnih praksi bez ili uz
skromne naknade, sto je praceno i rizi-
kom od radne eksploatacije. Ovi rizici
prisutni su i u Madarskoj, zbog ¢ega su
u ¢lanku detaljno razmotreni najvazniji
radnopravni i socijalnopravni aspekti
organizacije radnih praksi na otvorenom
trzistu, kao i radnih praksi koje su deo
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aktivne politike trzista rada, uz ocenu
uskladenosti madarskog prava s pravom
EU u ovoj oblasti. Autorka zakljucuje da je
pravni okvir za obavljanje radnih praksi u
Madarskoj slozen, komplikovan i nekon-
zistentan, zbog ¢ega ¢ini i vise umesnih
predloga de lege ferenda za njegovo
unapredenje. Vrednost ovih predloga
ne zaustavlja se, medutim, na granica-
ma ove drzave, vec¢ neki od njih mogu
posluziti i drugim zakonodavcima kao
inspiracija ili model prilikom uredivanja
tako delikatnog pravnog pitanja kakve
su radne prakse.

Ukljucivanjem mladih na trziSte rada
bavi se i dr Milica Kovac¢ Orlandi¢, docent-
kinja Fakulteta pravnih nauka Univerzite-
ta Donja Gorica, i to na primeru radnog
angazovanja studenata. Posebna paznja
U ovom istrazivanju posvecena je radnom
angazovanju studenata bez zakljucenja
ugovora o radu, koje je pra¢eno rizicima
Llegislativhe nesigurnosti”, diskriminacije
na radu, laznog samozaposljavanja, rada
,na crno” i radne eksploatacije. Ti rizici
ostavljaju ,oziljke"” na profesionalnoj
karijeri ovih radnika, pre svega u vidu
vece verovatnoce da ¢e u buduénosti
imati teskoce da pronadu i ocuvaju do-
stojanstveno zaposlenje. Autorka, sto-
ga, argumentovano ukazuje na vaznije
prednostiinedostatke studentskog rada
(ukljucujudi i rad na osnovu posebnog
ugovora o obavljanju studentskih po-
slova), uz formulisanje korisnih predloga
za priznavanje odredenog minimalnog
kataloga radnih prava studenata, izmedu
ostalog i radi postizanja medugeneracij-
ske solidarnosti.

Koncepcija medugeneracijske solidar-
nosti moze se sagledavati, izmedu osta-
log, i u svetlu ¢injenice da mnoge starije
osobe svojim nepla¢enim radom u doma-
¢instvu doprinose boljem uskladivanju
profesionalnih i porodi¢nih duznosti
mladih radnika, bas kao sto mnogi mladi

STANOVNISTVO, 2023, 61(2), 1-8
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radnici neguju starije ¢lanove porodice
zavisne od tude nege i pomodi. Stoga
se kao poseban izazov u savremenom
svetu rada pojavljuje uskladivanje profe-
sionalnih i porodic¢nih duznosti radnika,
a Sto predstavlja i znacajan istrazivacki
problem u pravnoj i drugim naukama.
Identifikovane izazove treba sagledati i
iz perspektive nacela rodne ravnoprav-
nosti, jer je radno pravo tradicionalno
koncipirano po modelu radnika muskog
pola zaposlenog na neodredeno vreme
i s punim radnim vremenom, bez dovolj-
nog uvazavanja potreba koje zene imaju
kao ucesnice na trziStu rada. Premda je
primena feministickog metoda uticala
na formalno unapredenje radnopravnog
polozaja zena, one se i dalje neretko suo-
cavaju s tesko¢ama prilikom pronalazenja
i oCuvanja zaposlenja, kao i napredovanja
u profesionalnoj karijeri, izmedu ostalog
i zbog nesrazmerno velike optereéeno-
sti porodi¢nim duznostima. Savremeno
pravo ijavne politike su, otud, usmerene
prevashodno na osnazivanje zena, ali
Cesto uz neopravdano zanemarivanje
negativnih stereotipa s kojima se suoca-
vaju muskarci s porodi¢nim duznostima,
kao i uloge muskaraca za postizanje (i
negovanje) rodne ravnopravnosti (Kova-
Cevi¢ 2023). Ova tema okupira i vanrednu
profesorku Fakulteta za radne odnose
Univerziteta u Kadisu dr Mariju Izabel
Ribes Moreno (M2 [sabel Ribes Moreno),
¢iji je ¢lanak posvecen radnopravnim
pravilima o podeli porodi¢nih duznosti,
kao i mehanizmima koji omogucavaju
delotvornu primenu ovih pravnih do-
stignuéa u praksi. Taj istrazivacki pro-
blem je razmatran na primeru Spanije i
uskladivanja tamosnjeg zakonodavstva s
pravom EU u ovoj oblasti. U tom smislu,
autorka detaljno razmatra merodavne
izvore prava i identifikuje probleme koji
ometaju njihovu primenu u praksi, uz
osmisljavanje dragocenih predloga za
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unapredenje pomirenja profesionalnog
i porodi¢nog zivota radnika.

Utvrdivanju mesta, znacaja i uloge
prava na pomirenje profesionalnih s
porodi¢nim duznostima u sistemu pra-
va EU, uz poseban osvrt na Direktivu
2019/1158, sve u kontekstu drustvenih,
ekonomskih i demografskih promena,
narocito povecane participacije zena na
trzistu rada, starenja stanovnistva, kao
i promena u strukturi porodice, posve-
¢en je rad profesora Pravnog fakulteta
,Justinijan Prvi” Univerziteta ,Sveti Ci-
rilo i Metodije” u Skoplju dr Aleksandra
Ristovskog i dr Todora Kalamatieva.
Autori razmatraju promene uloga Zena
na trzistu rada i uloga muskaraca u po-
rodi¢nom zivotu, primenjujudi holisticki
pristup identifikaciji ,roditeljskih prava”,
kao i prava negovatelja u oblasti radnih
odnosa. Ovde se posebno ukazuje na pri-
stup uredivanju ovih pitanja u pravu EU,
pocev od posebne zastite materinstva,
te utvrdivanja prava zaposlenih oceva
u vezi s rodenjem deteta, preko prava
na roditeljsko odsustvo pripadnika oba
pola, do priznavanja prava na odsustvo
radi nege bolesnog ¢lana porodice. Na-
rocita paznjaje, pritom, posvecéena praksi
Evropskog suda pravde (Suda pravde
EU), koja doprinosi uvazavanju novih
okolnosti od znacaja za obezbedivanje
ravnoteze rada i porodi¢nog zivota rad-
nika oba pola.

Demografiju i radna prava tesno
povezuje i potreba za obezbedivanjem
odgovarajuce radnopravne i socijalno-
pravne zastite migranata. Medunarodne
migracije ne mogu se, naime, posmatrati
samo u svetlu ekonomskih dobitaka i
gubitaka zainteresovanih drzava, vec ih
prati i potreba pravne zastite migranata
i ¢lanova njihovih porodica. To vredi i
za oblast zaposljavanja, jer se, u skladu
s nacelom teritorijalnosti, radno za-
konodavstvo drzave porekla ne moze



primeniti na domacde radnike koji rade
ili traze zaposlenje van drzavnih granica,
dok se na teritoriji drzave prijema suo-
¢avaju s rizicima diskriminacije i radne
eksploatacije. Time se za radnike koji su
primljeni na teritoriju druge drzave uspo-
stavlja niz razli¢itih migrantskih statusa,
od kojih su nekiizrazito prekarni. Pristup
radnika migranata odredenim pravima
zavisi, naime, od drzave iz koje dolaze,
duzine njihovog boravka na teritoriji dr-
Zave prijema, vrste odobrenja za boravak
ili dozvole za rad koje im drzava izdaje,
a u nekim slucajevima i od zanimanja i
radnopravnog statusa migranata (Fudge
2014; Spadina 2012). Na to upozorava
i rad dr Maria Reljanovic¢a, nau¢nog
saradnika Instituta za uporedno pravo
u Beogradu, koji je posveden pravhom
polozaju radnika migranata u Republici
Srbiji. Autor, naime, polazi od postavke
daje postojedi pravni rezim zaposljavanja
stranaca u Republici Srbiji zasnovan na
koncepciji samodovoljnog trzista rada,
gde se radnici migranti pojavljuju krajnje
izuzetno, najve¢ma kao subjekti privre-
menihili cirkularnih migracija. Bududi da
je poslednjih godina naglo porastao broj
radnika migranata i da je u 2023. godini
usledila zakonodavna intervencija koja
treba da olaksa njihov pristup srpskom
trzitu rada, autor preispituje novousvo-
jena zakonska resenja kako iz ugla po-
treba Republike Srbije i poslodavaca koji
posluju na njenoj teritoriji, tako i iz ugla
radnika migranata i ¢lanova njihovih po-
rodica — od potrebe da se spreci nelojal-
na konkurencija na trzistu, do potrebe da
se zastiti dostojanstvo radnika migranata
i spreciradna eksploatacija. U tom smislu
je ukazano na neophodnost da se, pored
noveliranja pravnih propisa, preduzimaju
idruge (pravne i vanpravne) mere usme-
rene na sistematsko stvaranje uslova za
odrzivo prihvatanje veéeg broja radnika
migranata, kao i za njihovu dugorocnu
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integraciju na trziste rada, ali i u sve
ostale sfere drustva.

Pored ¢lanaka koji su fokusirani na po-
jedine kategorije radnika, tematski broj
obuhvata i ¢lanke u kojima se analiziraju
odredeni radnopravni instituti, koji su,
pritom, posebno osetljivi na demograf-
ske promene. Doktorand Univerziteta u
Ljubljani i Univerziteta u Rijeci Andraz
Bobovnik i vanredna profesorka Univer-
ziteta u Ljubljani dr Valentina Franca su,
tako, istrazivali pitanje pozeljnih nacina
uredivanja minimalne zarade u kontekstu
starenja stanovnistva, intenzivnih migra-
cionih kretanja i pojave novih oblika rada
u Republici Sloveniji. Njihovim ¢lankom
potcrtan je znacaj minimalne zarade,
kao osnovnog prava svih radnika, koje u
ovoj drzavi, pored zaposlenih, uzivaju i
neke kategorije radnika s nestandardnim
oblikom zaposlenja. Autori su nedvosmi-
sleno pokazali da radno pravo treba da
se prilagodava promenama u svetu rada,
ali da to prilagodavanje ne sme imati
za posledicu napustanje ili ignorisanje
osnovnih vrednosti koje se nalaze u srcu
ove grane prava. To narocito ukljucuje
vrednosti solidarnostiisocijalne pravde,
koje su otelovljene, upravo, u tradicional-
nim radnopravnim institutima kakva je i
minimalna zarada. Istovremeno je kao
pozeljan nacin za odredivanje minimalne
zarade predlozen socijalni dijalog, sto
je na fonu nedavno usvojene Direktive
2022/2041 o odgovarajucim minimalnim
zaradama u Evropskoj uniji. Imajudi u vidu
nedavno stupanje ove direktive na sna-
gu, ¢lanak profesorke France i doktoran-
da Bobovnika predstavlja lep doprinos
razumevanju zastite minimalne zarade i
unapredenja kolektivhog pregovaranja
U ovoj oblasti.

Bududi da je radno pravo osetljivo, iz-
medu ostalog, i na tehnoloske promene,
¢lanak dr Helge Spadine, vanredne pro-
fesorke Pravnog fakulteta Univerziteta
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J. J. Strosmajera u Osijeku, posvecen je
vaznijim pravnim (i etickim) nedoumica-
ma koje prate uredivanje vestacke inteli-
gencije u svetu rada. Premda bezmalo svi
segmenti radnog odnosa — od zasnivanja
do prestanka radnog odnosa — mogu biti
automatizovani i digitalizovani (Bagari i
Franca 2023), autorka usmerava paznju
ka koris¢enju vestacke inteligencije u
postupku zaposljavanja, posebno imajuci
u vidu cinjenicu da korisé¢enje sistema
vestacke inteligencije u svetu rada, samo
po sebi, nije ni pozitivho ni negativno,
vec e uticaj zavisiti od vrste sistema
vestacke inteligencije, nacina njegove
upotrebe i konteksta u kom se prime-
njuje, a Sto neizbezno ukljucuje i pravne
(i eticke) norme u ovoj oblasti. U tom
smislu, uocene su osnovne prednosti
koriS¢enja vestacke inteligencije u po-
stupku regrutovanja i izbora kandidata
za zaposlenje: veca dostupnost poslova,
narocito za odredene marginalizovane
grupe radnika; ekspeditivhost obrade
prijava trazilaca zaposlenja; efikasno,
kvalitetno i jeftino uparivanje trazilaca
zaposlenja i odgovarajucih poslova; i ras-
tere¢enost zaposlenih u sluzbamai agen-
cijama za zaposljavanje. S druge strane,
kao osnovni izazov primene vestacke
inteligencije u postupku zaposljavanja
kriticki je preispitan rizik diskriminacije
u slucaju (netransparentnog) algori-
tamskog odlucivanja o kandidatima za
zaposlenje. Na tim osnovama artikulisani
su korisni predlozi za obezbedivanje in-
kluzivnog i prilagodljivog pravnog okvira,
posebno imajudi u vidu cinjenicu da se
vestacka inteligencija razvija prevashod-
no u komercijalne svrhe.

Upotreba vestacke inteligencije po-
sebno pogoduje odredenim kategorija-
ma radnika, pre svega, zbog snizavanja
potrebe za obavljanjem fizicki zahtevnih
radnih zadataka i ublazavanja rizika koji
ugrozavaju bezbednost i zdravlje radnika
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(Tiraboschi 2019). Ipak, koris¢enje vestac-
ke inteligencije nije ograni¢eno samo na
odredene kategorije radnika, ni na odre-
denisektor, profesijuili oblik rada. lako je
tako, posebno delikatna pravna pitanjau
vezisa upotrebom vestacke inteligencije
pojavljuju se u pogledu rada posredstvom
onlajn platformi. U tematski broj casopisa
je, stoga, ukljuceni¢lanak koji su napisali
naucni saradnik Instituta ekonomskih
nauka dr Valentina Vukmirovié, asistent
Fakulteta organizacionih nauka Univer-
ziteta u Beogradu Zeljko Spaseni¢, i van-
redni profesor ovog fakutleta dr Milos
Milosavljevié. Istrazivanje je zasnovano
na bibliometrijskoj analizi nauc¢nih ¢lanaka
i studija o digitalnim radnim platforma-
ma, kao savremenim oblicima obavljanja
ekonomske aktivnosti u tzv. gig odnosno
platformskoj ekonomiji i sui generis for-
mi privrednih subjekata koji deluju kao
posredniciizmedu pruzalaca usluga i kli-
jenata, a s ciljem ukazivanja na dinamiku
objavljivanja nauc¢nih radovai aktuelnost
teme koja je grani¢na za vise povezanih
drustvenih nauka (nauke o upravljanju,
ekonomije, prava, sociologije), ali i tehnic-
kih nauka, s fokusom na /T sektor. Sa sta-
novista nauke radnog prava, normativno
uoblicavanje platformskog rada zahteva
sagledavanje i identifikaciju specifi¢nosti
njegove pravne prirode, bududi da je u
pitanju forma radnog angazovanja koja
je ,na pola puta izmedu standardnog
podredenog rada za drugoga i nezavi-
snog rada u modelu samozaposljavanja”
(Stojkovi¢ Zlatanovi¢i Ostoji¢ 2021). Stim
u vezi, autori sistematskim pregledom
literature zakljucuju da je vecina radova
u oblasti prava imala za cilj definisanje
inovativnih pravnih mehanizama zastite
osnovnih radnih prava u uslovima ubrza-
nog razvoja digitalnih tehnologija.
Konacno, tematski broj obuhvata
i dva osvrta. U prvom je dr Valentina
Vukmirovi¢ prikazala koncepciju i sadrzaj



medunarodne konferencije “The Right to
(Digital) Platform Work: Is Everybody Wel-
come on Board?", dok je u drugom profe-
sorka Filozofskog fakulteta Univerziteta
u Beogradu dr Milana Ljubici¢ predstavila
monografiju Ukrstena diskriminacija Zena
i devojcica sa invaliditetom i instrumenti za
njihovo osnazivanje.

Tematski broj ,Demografske pro-
mene, radna prava i socijalna sigurnost:
Izazovi, izborii moguénosti”, dakle, pruza
uvid u rezultate istrazivanja viSe vaznih
pitanja koja tesno povezuju demografiju,
radna prava i sisteme socijalne sigur-
nosti. Ona su izucena iz perspektive
razlicitih grana prava —radno pravo, soci-
jalno pravo, medunarodno radno pravo,
medicinsko pravo odnosno zdravstveno
pravo, pravo osiguranja, kao i ukljuciva-
njem primene empirijskih metoda u dru-
Stvenim naukama, uz analizu i ukazivanje
na pravac razvoja uredivanja predmetnih
pitanja u buduénosti, posebno u kontek-
stu digitalne i zelene tranzicije. Po pozivu
za dostavljanje radova za ovaj tematski
broj pristigli su i radovi koju su navedenu
problematiku razmatrali sa stanovista
drugih drustvenih nauka — ekonomije,
sociologije, demografije, kao i antro-
pologije, pri cemu su mnogi od ovih
radova pozitvno ocenjeni i prihvaceni
za objavljivanje u narednim brojevima
¢asopisa Stanovnistvo. U tom smislu,
izrazavamo zaljenje Sto, zbog standarda
u vezi sa obimom tematskog broja, nije
bilo mogucénosti da svi ovi radovi budu
zajedno objavljeni. Ipak, verujemo da ¢e
i na ovaj nacin ¢itaocima biti omoguéeno
pravilno i potpuno sagledavanje uticaja
demografskih promena na svet rada i
socijalnu sigurnost, i to iz ugla pravne i
drugih drustvenih nauka.

Uvazeni autori i autorke ponudili su
teorijske i prakti¢ne uvide u vezi sa utica-
jem demografskih promena na svet rada
i sisteme socijalne sigurnosti u kontekstu
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savremenih drustvenih, politickih, eko-
nomskih i tehnoloskih promena. Takode,
ukazano je i na vaznije (pravne i druge)
instrumente koji doprinose stvaranju
uslova za delotvorno uzivanje ekonom-
skih i socijalnih porava, i to u svim trima
osnovnim fazama zivotnog ciklusa: fazi
koja prethodi ulasku pojedinca na trziste
rada, fazi profesionalne karijere, i fazi
koja sledi po okoncanju radnog veka
(OIT 2013). Gostujuée urednice temat-
skog broja duguju najdublju zahvalnost
svim autorima i autorkama za pokazani
entuzijazam, za veliki trud i za sjajne ra-
dove kojima su obogatili ovu publikaciju.
Kvalitetu objavljenih radova znacajno
su doprineli i ugledni recenzenti. Njihov
veliki trud, kolegijalna predusretljivost
i umesne i podsticajne sugestije bili su,
malo je redi, dragoceni, na ¢emu im se i
ovom prilikom najdublje zahvaljujemo.
Najvecu blagodarnost dugujemo ured-
niku casopisa Stanovnistvo dr Vladimiru
Nikitovi¢u na ukazanom poverenju i
divnoj profesionalnoj prilici, kao i na
nesebi¢noj podrsci i odli¢nim uslovima
za rad koje nam je, zajedno sa svojim
zamenikom dr Markom Galjakom, obez-
bedio prilikom osmisljavanja i pripreme
ovog broja ¢asopisa.
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1 INTRODUCTION

Every national social security system has
been shaped by political, economic, so-
cial, and cultural factors that collectively
reflect the tradition, values, historical de-
velopment, and society of the respective
country. Since social security falls under
the purview of each Member State, it is
not unexpected to encounter differenc-
es among national systems, although
they may share common elements.

The diversity of national social secu-
rity systems within the EU, coupled with
the heterogeneity of people working as
self-employed, precludes the uniform
treatment of social protection at the Eu-
ropean level. Nevertheless, it is possible
to discern features that are, to some de-
gree, common to several Member States
laws with regard to the social security of
self-employed workers.

Overall, pensions are an essential
component of social security, serving
as a substitute income for wages or
professional earnings, either temporarily
or permanently. It is widely acknowl-
edged that in most EU Member States,
self-employed workers, when retiring
at the same age and having completed
an equivalent qualifying period as em-
ployees, receive lower old-age pensions.
Moreover, the number of self-employed
pensioners is lower, and there is a sig-
nificant proportion of self-employed
workers in the EU who are not entitled
to a retirement pension. This holds true
even in some public systems without
differentiated protection in the area of
contributory pensions for employees
and self-employed workers (e.g., Fin-
land). Largely, these differences can be
attributed to variations in social security
contribution regulations.

Frequently, comparisons are drawn
between the contributions of the
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self-employed and those of employees
and employers combined. In cases where
the social contributions of the self-em-
ployed constitute a lower percentage
than the joint contributions of salaried
persons and employers, the debate
arises as to whether it is appropriate to
increase the social security contributions
of the self-employed as a as a means of
improving their protective coverage.
This is the case in Belgium, where the
contributions of self~-employed workers
are regressive and decrease as income
increases.

This paper explores the motivations
for these assertions, ultimately inquiring
whether the retirement pension for the
self-employed is adequate as a replace-
mentincome for the self-employed in EU
countries. To address this question, we
analyse the following points: Firstly, the
composition of self~-employed workers
of today, considering not only the tradi-
tional practitioners but also emerging
professionals (freelancers, crowd work-
ers, economically dependent workers,
among others). Secondly, the situation of
the self-employed within national social
security systems, with a special emphasis
on their method of contributing to social
security, since contributions emerge as
the pivotal factor that ultimately deter-
mines the diminished protection they
receive. Thirdly, the organisation of the
pension system, whether structured
around multiple pillars or with a public
contributory system prevailing. We ana-
lyse the old-age pension arrangements
for self-employed workers in both their
public and supplementary dimensions.
Finally, the paper presents the latest
initiatives undertaken at the EU level
to improve old-age social protection
for self-employed individuals, as well as
some initiatives carried out with this aim
in several Member States.



2 THE SELF-EMPLOYED IN THE
EU TODAY

A distinctive feature of contemporary
self-employment is the diversification
of self-employed workers towards new
employment types in line with certain
behaviours and strategies within the
current labour market, at least in the
member countries of the EU.

The world of work has undergone
substantial transformation in a very
short time. The labour market has be-
come globalised and highly competitive,
fostering innovation and the adoption
of new technologies across all stages
of the production process (Gémez-Cano
Alfaro, Bestratén Bellovi and Gavilanes
Pérez 2018). The economic and financial
crisis of 2008 and the COVID-19 pandem-
ic are two milestones of this evolving
landscape that have caused job displace-
ment and led to the widespread use
of new technologies, with remarkable
growth of teleworking. In this context,
the heterogeneity of the self-employed
is considerable, and the emergence of
new professionals is not surprising, in
some cases even blurring the line that
traditionally separated employees from
the self-employed.

Taking a global perspective, we con-
tend that self-employed workers are
deeply influenced by the economic de-
velopment of the country in which they
reside and the level of social protection
it provides. Both factors can shape the
figure of the self-employed in the fiscal
and social security spheres. In fact, the
proportion of self~-employed individuals
in the labour market is related to the
economic cycle, decreasing in times
of prosperity and increasing in times
of crisis.

Presently, there are 32 million self-
employed workers in the EU (constitut-
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ing 14% of the total number of employ-
ees). They are present in all Member
States, with the composition varying
according to the type of self-employed
worker, the sector of production, and
the specific country. In an attempt to
give an overview, we could classify them
into three main groups (Vermeylen et
al. 2017).

The Ffirst group encompasses half of
the EU’s self-employed population (16
million), including employers and tra-
ditional own-account workers. On one
side, most employers employ multiple
employees and enjoy financial security,
even in case of sickness. On the other,
traditional own-account workers usually
do not employ any staff but have family
helpers. Their activities are generally
sustainable and not precarious. From
the point of view of social protection,
neither employers nor own-account
workers pose significant problems since,
in general, they enjoy economic solvency
and independence.

The second group is comprised of
people who became self-employed out
of necessity. Most of them are former
employees who were forced to become
self-employed to get out of unemploy-
ment because they had no better job
prospects. Typically, their businesses
lack a physical site or an establishment.
They are in a precarious situation, char-
acterised by a low and/or irregular in-
come, job insecurity, and unfavourable
working conditions. More than half have
no social security coverage in case of
sickness. The so-called “economically
dependent workers” predominate in
this group. These individuals are primar-
ily engaged in businesses or activities
with low economic sustainability, and
they depend financially on clients who
provide them with their primary source
of income.
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Even more vulnerable are the “bogus
self-employed,” who work under the
same conditions as wage-earners but
are not classified as such.

Finally, the third group falls between
the first two. It includes small-scale
traders, restaurateurs, and farmers in
the commerce and agriculture sectors.
In general, they are economically inde-
pendent, albeit financially insecure or
irregular in the event of illness.

While we do not entirely exclude the
genuine self-employed from this analy-
sis, the worrying situation of those who
have more recently become self-em-
ployed (found primarily in the second
group mentioned) should be highlight-
ed for two reasons. Firstly, the risk of
poverty and social exclusion looms
larger for these workers due to their
economic instability and unsustainabil-
ity, limited means and resources avail-
able to them to carry out their activity,
their scarce or questionable training
to perform multiple activities (in the
case of “multi-services” workers), their
income, control over their working con-
ditions, and public records. Secondly,
their social protection is considerably
lower compared to that of traditional
employees, a significant discrepancy
considering their contributions. This
leads us to analyse the situation of
self-employed workers in terms of so-
cial security, according to the country
and its economic development level or
social protection index.

3 THE SELF-EMPLOYED IN
SOCIAL SECURITY

The position of a self-employed worker
in social security is influenced by gen-
eral and objective variables, as well as
elements of a subjective nature. By gen-
eral and objective variables, we mean
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the degree of economic development
of the country, the state of its labour
market, and the level of social protec-
tion achieved. Elements of a subjective
nature pertain to the professional train-
ing of the self-employed, their mode of
participation in the labour market, and,
notably, the level of professionalincome
they earn and the way in which this
income is considered in terms of social
security and taxation.

Generally speaking, most national
social security systems of Member States
protect the self-employed, although the
extent and nature of this protection
vary. Apart from the peculiarities of each
national system, it is noteworthy that so-
cial security was originally based on the
profile of a full-time male employee with
anindefinite contract, designated as the
"head of household” (as exemplified in
the case law of the Court of Justice on
“Directive 79/7/EEC" on the principle of
equal treatment for men and women in
social security).

As modes of production, the labour
market, and society itself evolved, social
security protection gradually extended
to other types of workers and forms of
employment. The widespread presence
of women in the labour market, the
growing internal and external flexibility
in the production system, the emer-
gence of new non-standard contracts,
the various forms of self-employment,
and the evolution of family structures
beyond the traditional family have grad-
ually fFound their way into social security.
This has been addressed by successive
legal reforms of the personal and ma-
terial scope of social security. These
reforms have led social security to face
new realities, which are essentially a
manifestation of social evolution itself.
Modernising social protection systems
by improving the adequacy and coverage



of social protection is key to preventing
social exclusion.

This analysis focuses predominantly
on the study of “contributory” social
security systems, which, by offering pro-
tection linked to the professional status
of the person, may establish distinct
rules or regimes for self-employed work-
ersand employees. Such distinctions are
inconceivable within models of universal
social protection, where certain benefits
are extended to citizens based on the
criterion of residence and in accord-
ance with the economic capabilities of
the State, subject to means testing or
not. In these models, an individual's
employment or professional situation
is generally irrelevant.

3.1 ACCESS TO SOCIAL SECURITY
AND THE EXTENT OF COVERAGE

The situation of self-employed workers
in social security is often assessed or
measured in comparison to or in con-
trast with the protection provided to
employees. In general, and in an attempt
to homogenise both groups, the rules
designed for employees apply equally
to the self-employed, obviating the pe-
culiarities of self~-employment in order
to implement a specific social protection
measure. This is detrimental to some
categories of self-employed workers and
can, at times, cause alarming situations
due to the evident risk of poverty and
social exclusion that may result.

In the worst-case scenario, the
self-employed with irreqular profes-
sional trajectories, and/or with low or
fluctuating incomes, on which they
contribute to social security, face the
risk of exclusion from certain national
social security systems. This happens
when they do not reach a certain in-
come threshold, a situation sometimes
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mitigated by allowing them to opt for
voluntary inclusion in the social security
system (e.g., in Romania).

The self-employed generally enjoy
less social protection than employees,
both in terms of the range of benefits
available to them and the breadth of
coverage. The benefits that are gener-
ally excluded from social security pro-
tection are unemployment, workplace
accidents, and occupational injuries and
diseases. Some countries, such as Ger-
many, have gradually introduced these
benefits over time, either on a manda-
tory or voluntary basis (Backer 2017).

Some national social security systems
recognise the same benefits for em-
ployed and self-employed workers. How-
ever, this recognition is purely nominal
because there are significant differences
in eligibility requirements for the two
groups, usually to the detriment of the
self-employed. A typical case is sickness
benefits (Sirovatka, Jahoda and Maly
2017; European Commission, Directo-
rate-General for Employment, Social
Affairs and Inclusion 2023).

Finally, in some Member States so-
cial security protection offered to the
self-employed and employees is formally
identical, but the former receive lower
benefits (Kallomaa-Pua and Kangas
2017).

3.2 THE ISSUE OF CONTRIBUTION

Income levels, social security costs, and
the taxes imposed on the self-employed
allinfluence the way they contribute to
social security, which in turn affects the
amount of social benefits they are enti-
tled to receive. The nature of self-em-
ployment means that their income is
not fixed but uncertain and variable
over time. Social Security must take this
reality into account when formulating
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contribution rules for the self-employed,
ensuring that they are not excessively
burdensome in view of the way self-em-
ployed individuals work and that they
do not jeopardise the survival of their
business activities.

There is no common or single refer-
ence contribution model for all Member
States. National social security systems
often offer self-employed workers the
possibility of choosing the basis and/
or rate of contribution from among
several options or of applying for spe-
cific coverage. This discretion generally
leads to the choice of the lowest level
of protection, even to the detriment of
a secure retirement pension (European
Commission, Directorate-General for
Economic and Financial Affairs 2018a).

In this analysis, we exclude self-em-
ployed people with a solid economic
footing, assuming that they choose a
contribution basis that will guarantee
them adequate coverage within the stat-
utory limits provided for self-employed
workers. Therefore, the object of our
analysis is the self-employed who, due
to their form of work, receive low and/or
irregular income. Likewise, we consider
the self-employed who register fluctu-
ations in their income, who may face
penalties if their income falls below the
estimated amount when regular contri-
bution payments are required. They will
probably choose the minimum contribu-
tion base or the lowest level allowed,
so if they meet the required qualifying
period, they will consequently receive
low benefits.

In these cases, it is not uncommon
for legislation to provide for exemption
from the payment of contributions for
self-employed workers with a high de-
gree of income insecurity (as observedin
Belgium). Similar measures may involve
the exemption of self-employed persons
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from the obligation to contribute to the
pension scheme when their income level
does not reach a certain threshold or
allowing them to make voluntary contri-
butions. In summary, these measures are
likely to result in a serious lack of social
protection.

Romania might be an extreme exam-
ple. The self-employed constitute 17%
of the working population, yet only 10%
receive a contributory retirement pen-
sion, which means that the majority of
this group may rely on social assistance
protection. Pension insurance is compul-
sory for those who exceed the minimum
insurable threshold, equivalent to 35%
of the average gross monthly salary at
the national level. The applicable rate is
10.5%, unless they opt for the full rate
of 15.8%. Self-employed workers with
incomes below the minimum insurable
threshold who have opted for protection
must pay contributions based on this
minimum amount. It places them at a
disadvantage compared with part-time
employees, who only pay contributions
on their actual income. Even when the
minimum threshold is reached, very
few self-employed workers pay social
security contributions due to the high
contribution rates and the complexi-
ties involved in calculating the income
assessment basis. In fact, the pension
insurance contribution to be paid by
a self-employed individual (€70 per
month) constitutes a significant finan-
cial burden within the context of the
country's economy (Spasova et al. 2017).

In Finland, self-employed people who
start working must take out compulsory
pension insurance with tax-deductible
premiums to gain coverage under the
social security system (Kallomaa-Pua
and Kangas 2017). This insurance cannot
be replaced by voluntary insurance and
is contingent on the estimated annual



income they will earn from their activity
exceeding a certain threshold. However,
if their income is below that reference,
they can take out private pension in-
surance. If they declare lower incomes,
albeit above the threshold, it will obvi-
ously have an impact on the amount of
their benefits.

In a very different position is Slo-
vakia, where there is some debate as
to whether the contributions paid by
the self-employed to pension insurance
are adequate or, on the contrary, very
high compared to those paid by employ-
ees. Self-employed workers are obligat-
ed to pay health, sickness, and pension
insurance contributions if their declared
gross income exceeds the statutory tax
base (determined on the basis of the
average annual salary of the previous
year). Most of the Slovak self-employed
pay contributions at the minimum rate,
impacting the size of their pensions and
raising questions about the provision
of sufficient coverage. An amendment
to the “Social Insurance Act” in January
2013 increased the minimum contri-
bution base in an attempt to mitigate
this situation. However, it is too early
to assess the effects of the measure
on the pension entitlements of the
Slovak self-employed, though there is
evidence of a short-term positive im-
pact on other benefits such as health
and sickness insurance.

The amount used as the basis for
contribution calculation may be directly
or indirectly related to the income de-
rived from the self-employed worker’s
professional activities, whether or not
it is taxed. It may also consist of a fixed
amount established by law or the choice
of a contribution base within a minimum
and maximum limit. In any case, the use
of the correct basis for contribution
calculation, adjusted as much as pos-
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sible to the net income earned by the
self-employed person, will have a direct
influence on the degree of protection. If
the basis is very low, the level of benefits
available will also be low. Conversely, if
the base is very high, the resulting con-
tribution will be very expensive for the
self~-employed worker, although it will
improve the level of benefits.

In this regard, the Belgian system is
exemplary, taking as a reference the
self~-employed person’s income tax dec-
laration and calculating the contribu-
tions based on their annual net income.
The calculation is divided into two stag-
es: in the first (provisional), the Social
Insurance Fund determines the quota
from the self-employed person’s tax re-
turn from three years ago and suggests
the corresponding quarterly payment. In
the second stage (definitive), the Fund
proposes that the self-employed worker
regularise the contributions paid after
having been duly informed by the tax
authority of their definitive settlement
(Guerrero Padrén 2016).

The deduction of professional ex-
penses of self-employed workers may
influence the calculation of the con-
tribution and the consequent benefit
amount, depending on the type of ex-
penses considered and the way in which
the deduction is made. In the Czech
Republic, the pensions of self-employed
persons are 38% lower than those of em-
ployees due to their lower premiums for
pension insurance. Most self~-employed
workers choose to pay the lowest possi-
ble statutory premium, which obviously
has an impact on the level of protection
they will achieve, notwithstanding the
guarantee of a minimum pension for
those who have consistently contributed
to the system at the minimum permitted
level throughout their professional ca-
reer (Sirovatka, Jahoda and Maly 2017).
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In most EU Member States, the con-
tribution rate for self-employed workers
is close to or the same as that applied
jointly to employees and employers. In
Germany, for example, self-employed
workers covered by public pension insur-
ance bear the full contribution rate. As
a peculiarity, during the first three years
of self~-employment, the contribution is
reduced by 50%. Likewise, the self-em-
ployed who prove fluctuating income
can choose to pay a lower or higher quo-
ta than the standard one (Backer 2017).

In contrast, some countries set a low-
er contribution rate for self-employed
workers. This is the case in Belgium,
where there is no contribution ceiling
for employees, while self-employed
professionals have theirincome capped
at a specific threshold, beyond which
the contribution rate is zero. Below this
threshold, the applicable rate decreases
(De Wispelaere and Pacolet 2017).

Romania presents a unique situation
for economically dependent self-em-
ployed workers. When they exceed a
certain income level, they are manda-
torily enrolled in the pension insurance
system, with the contribution obligation
shared between them and their sole cli-
ent, who takes on the employer’s share
of the contributions. Similarly, in Por-
tugal, contracting entities are required
to pay contributions for economically
dependent self-employed workers (Sch-
neider, Petrova and Becker 2021).

Spain has also adopted measures
regarding contributions for the self-em-
ployed, including the establishment of
a fixed contribution of €50 for the Ffirst
year for new self-employed workers to
facilitate their integration into the la-
bour market (“Law 6/2017"). However,
the most innovative reform is the new
contribution system for the self-em-
ployed, which is based on net annual

https://doi.org/10.59954/stnv.524

income earned from all their economic,
business, or professional activities ("Roy-
al Decree-Law 13/2022," effective as of
January 1, 2023). Other improvements
apply to the calculation of the regulatory
base in old-age pensions, such as the
integration of contribution gaps into
the calculation of the regulatory base to
facilitate access to retirement pensions.

In summary, it is not surprising that
there may be a certain lack of motivation
to comply with the obligation to pay
social security contributions, including
conduct tending to under-contribute or
avoid payment or equally serious prac-
tices of tax evasion. These behaviours
in sum only underscore the low income
levels of those self-employed workers.
Perhaps compensating for the higher
social security contributions with lower
income tax could help combat or at least
reduce the above-mentioned disincen-
tive effect.

4 OLD-AGE PENSION FOR THE
SELF-EMPLOYED

Old-age pensionis anintegral component
of the social protection afforded to the
self~employed across all EU Member
States, where a wide array of approach-
es exists to structure this protection
against the eventuality of retirement.
The influence of the two classical models
—inspired by Bismarck and Beveridge -
on Member States’ pension systems is
generally evident, with none of the sys-
tems presenting as exclusively universal
or contributory. Rather, they all combine
elements of both models to a greater or
lesser extent. Depending on the degree
of influence, systems can be described as
typically universal (e.g., Nordic countries),
others as heavily contributory (e.g., Ger-
many), and lastly, there is a wide range of
hybrid social security systems (e.g., Spain).



It is possible to identify certain com-
mon elements or features within the
diversity of pension systems in the EU in
order to provide a general overview of
retirement protection for the self-em-
ployed.

Regardless of the varying levels of
structural development that each sys-
tem may have undergone, in general,
there are two main levels of protection.
Firstly, a basic public one, and secondly,
a complementary and voluntary one,
of professional or private origin, whose
roots and improvement are not the
same across all Member States, nor are
they the same for self-employed workers
(Schneider, Petrova and Becker 2021).

4.1 THE PUBLIC OLD-AGE PENSION
SYSTEM

The public level or the first pillar of
protection offered by all national pen-
sion systems is mainly organised in two
ways: one based on criteria of a universal
nature and the other based on occupa-
tional requirements.

4.1.1 UNIVERSAL
(NON-CONTRIBUTORY)
PUBLIC PENSION

Non-contributory public retirement
pensions are typically available to all
citizens of the country and are normally
financed by the State through taxation.
Their purpose is essentially to guarantee
a minimum income to combat or avoid
the risk of poverty, and they are based
on basic pensions, either flat rate or
means-tested.

The Netherlands recognises a flat-
rate state pension for those who have
worked (including the self-employed) or
have resided in the country, conditional
on reaching retirement age (65). It is
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financed through a specific income tax
contribution (pay-as-you-go system). The
right to the basic state pension does not
require a minimum qualifying period. The
full pension is obtained after 50 years of
residence/work, with a 2% reduction for
each missing year. The pension amount is
calculated based on the minimum wage,
which results in low pensions that require
supplementation from the second and
third pillars. When a full pension is not
reached and there is no other income,
there is supplementary income support
to ensure the level of income set by the
government (Camos Victoria, Garcia de
Cortézar and Suérez Corujo 2017).

In Denmark, the public component of
the pension system is essential for pro-
tecting the self-employed. It encompass-
es two pensions. Firstly, there is a basic
and universal pension, financed through
general taxation, with the amount de-
pending on the number of years of resi-
dency in the country. It consists of both
a fixed and means-tested portion. Sec-
ondly, there is a supplementary labour
market pension financed by employers
and employees. This pension is voluntary
for the self-employed, and its amount
depends on the contributions paid, which
are, in turn, based on the hours worked.

In a similar but distinct position is
Sweden, where the non-contributory
pension plays a secondary role by act-
ing as a supplement to another main
contributory pension. Indeed, the public
pension system focuses on the latter,
which consists of a basic part financed
through earnings-related contributions
under the pay-as-you-go financial system
and a supplementary part based on an
individual capitalisation system. The
complementary non-contributory pen-
sion is financed through taxes and acts
as a minimum guarantee when resources
are lacking.
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In the aforementioned systems, the
public level, organised around basic pen-
sions, is complemented by the extensive
development of supplementary pension
schemes, at least for employees. Without
this necessary improvement, the overall
pension of the retired person would be
incomplete and lower. This is particu-
larly the case for self-employed work-
ers, as discussed in more detail below.

4.1.2 CONTRIBUTORY PUBLIC
PENSION

Contributory protection linked to the ca-
reer and contributions of both self-em-
ployed and employees is common to
many EU Member States. It is generally
based on a pay-as-you-go financial sys-
tem and acts as a replacement income,
allowing workers to maintain a certain
level of income when they retire. On
average, the contributory pension for
the self-employed in most EU countries
is lower than that received by employ-
ees. This discrepancy can be attributed
to differencesin contribution forms and
amounts, as discussed in the following
sections.

Some pension systems offer protec-
tion predominantly via a single public
contributory pension, supplemented
by limited non-contributory protection,
which comes into play when the require-
ments of the contributory scheme are not
met. Occupational pension schemes and
individual savings plans play a very sec-
ondary or residual role in these systems.
This is the case in Italy and Spain, where
basic levels of public contributory and
non-contributory protection prevail and
where authorities have tried unsuccess-
fully to improve them through private
alternatives or special tax treatment.

Otherwise, in France, the peculiarity
is that the compulsory public scheme
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integrates two pension benefits: a ba-
sic one and a larger supplementary
one, provided for in the compulsory
supplementary pension schemes for
various categories of self-employed
persons (traders, craftsmen, farmers,
and liberal professionals). Both are pro-
tection mechanisms financed through
income-related contributions and op-
erate on a pay-as-you-go basis (Camds
Victoria, Garcia de Cortdzar and Suérez
Corujo 2017).

Contributory protection for the
self-employed is compulsory in most
Member States, although this does not
prevent certain particularities and differ-
encesin the level of protection afforded
to the self-employed and employees, as
well as differences in treatment among
self-employed workers themselves de-
pending on their specific category and
economic sector.

Firstly, some Member States exclude
from the public pension system self-em-
ployed workers whose income is below
a given threshold, although voluntary
protection is occasionally allowed to
avoid gaps in contributions (e.g., Bul-
garia, Finland). Otherwise, in Romania,
most self-employed workers are not pro-
tected by the old-age pension because
their earnings fall below the minimum
income threshold required for public
insurance. In Belgium, self-employed
personsin secondary occupations are ex-
cluded from the old-age pension scheme
for the self-employed.

Secondly, the protection of self-em-
ployed workers through pension in-
surance is not always compulsory. In
Germany, there is no universal pension
system comparable to pension systems
of Nordic countries. Instead, the compul-
sory public system in Germany relies on
contributory pensions financed through
contributions and operates on a pay-as-



you-go basis, protecting the vast major-
ity of employees with some exceptions
(marginal workers). Complementary
private protection, such as individual
savings plans, exists, but there are no
occupational pension schemes covering
self-employed workers.

Thirdly, some countries do not extend
certain types of retirement benefits,
available to employees, to the self-em-
ployed. Thisis currently the case in Spain
with regards to partial retirement (since
there is no regulatory development) and
early retirement.

Fourthly, the provision of very limited
basic state pensions restricts protection
for those individuals, such as the self-em-
ployed, who cannot access supplementa-
ry occupational pensions. The UK, where
the self-employed are very numerous in
the labour market, offers only a modest
basic state pension to this group, deny-
ing them access to any supplementary
state pension, unlike their employed
counterparts. Similarly, in Ireland, the
public pension is characterised by very
low amounts that are only sufficient to
prevent extreme poverty. A distinction
is made between a compulsory contribu-
tory state pension with stricter eligibility
requirements for the self-employed, such
as the qualifying period or contribution
base, which follows a pay-as-you-go finan-
cial system (although the State intervenes
in the financing if the amount collected is
insufficient) and a non-contributory assis-
tance pension, financed by the State and
based on non-contributory requirements
(age, income below a certain threshold).

Fifth, a major issue is the transfera-
bility of social protection rights when
moving from one employment status to
another, for example, from employment
to self-employment or unemployment,
or when combining employment and
self-employment or starting or closing

Thais Guerrero Padrén | 21

a business. Often, contributions made
under one employment status are not
recognised when transitioning to a dif-
ferent one, resulting in the loss of social
protection rights.

Finally, there may be differences
among self-employed workers in the
same country with regards to access to
a retirement pension. In Italy, 18 spe-
cial funds (Casse Professionali) manage
pensions for liberal professions, while
the National Institute of Social Securi-
ty (/INPS) oversees pensions for other
self-employed (Jessoula, Pavolini and
Strati 2017). In Austria, bar associations
are the only chambers of liberal profes-
sions that have made use of the possi-
bility of opting out of the mandatory
pension plan for self-employed workers;
therefore, insurance for attorneys is or-
ganised in a separate pension scheme,
and there is also a special statutory
old-age pension scheme for notaries
(Schneider, Petrova and Becker 2021).

4.2 SUPPLEMENTARY PROTECTION:
OCCUPATIONAL PENSIONS AND
PRIVATE FUNDS

The public retirement pension is not al-
ways adequate or sufficient to maintain
the level of income the pensioner had
while working. This has justified the use
of supplementary pension techniques at
the company level, typically promoted
through collective bargaining, as well as
at an individual level, based on personal
savings and with more favourable tax
treatment to encourage their use by
public authorities.

Complementary protection is usually
voluntary, private, and capital-funded.
It consists of what in some pension
systems are called the second and third
pillars, i.e., occupational and private pen-
sion schemes, respectively. As might be
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expected, the importance of occupation-
aland individual supplementary pension
schemes varies among Member States.
This type of provision is particularly rel-
evant in Member States whose pension
systems are designed as an integrated
set of insurance schemes, in which the
basic public pension must necessarily be
completed by supplementary occupa-
tional and/or individual pensions.

Occupational pension schemes can
be organised at the firm, sector, or oc-
cupational level, and even by groups of
companies. The business origin explains
the widespread impact on employees
who are potentially covered by occupa-
tional pension schemes originating in
collective bargaining. However, this is
not the case for self-employed workers,
who are often excluded from second-pil-
lar protection, as seen in Denmark and
Germany. In the United Kingdom, for
example, considering its low basic state
pension, the development of private
supplementary protection would be fully
justified. However, pension schemes
managed through collective bargaining
or agreed upon with employers do not
extend to the self-employed, leaving
them to rely on supplementary protec-
tion through individual schemes based
on their own savings capacity.

Nevertheless, there are some ex-
ceptions to this blanket exclusion. For
example, in Sweden, the self-employed
have the possibility to opt for occupa-
tional pension plans for industry and
commerce, as well as those for manual
workers in the private sector (both plans
are compulsory for employees in their
corresponding sectors).

In the Netherlands, the second pillar
of pension protection plays a major
role in the overall pension system and
is almost compulsory for employees.
Although the second pillar does not cov-
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er most of the self-employed, they are
allowed to promote their own pension
funds, as liberal professionals do (Camés
Victoria, Garcia de Cortdzar and Suérez
Corujo 2017). Despite the absence of
legal restrictions, the high cost of this
type of coverage is in practice a major
barrier for the Dutch self-employed, and
therefore has very limited influence on
those with lower incomes.

Spain has recently incorporated
employment pension plans for the
self-employed into its legislation in a
determined attempt to strengthen the
pension rights of the self-employed,
complementing the protection of the
public system. The so-called “simplified
occupational pension plans” can be pro-
moted by associations of self~-employed
workers, in which the participants are
exclusively self-employed workers (“Law
12/2022").

Notwithstanding these exceptions,
the widespread exclusion of self-em-
ployed workers from occupational pen-
sion schemes can only be compensated
for through independent savings or the
purchase of private insurance, unless
specific protection instruments compa-
rable to those of the second pillar are
made available.

Indeed, individual pension plans
based on personal savings represent
an alternative for improving the future
public pension of the self-employed. For
instance, in Belgium, where the third
pension pillar is made up of personal
retirement savings and life insurance
schemes, almost half of the self-em-
ployed are covered by a supplementary
pension (De Wispelaere and Pacolet
2017).

The utilisation of this mechanism
varies highly among Member States,
with the likelihood of taking out this
type of insurance depending largely on



a person’s financial capacity. Although
private pension schemes can theoreti-
cally help increase or maintain income
levels in retirement, they are a difficult
or unlikely alternative for self-employed
workers who choose to contribute on
the minimum permitted basis and do not
take out voluntary coverage. Likewise, it
represents a significant financial burden
for many self-employed people, possi-
bly due to income limitations and the
costs associated with their professional
activities.

In Germany and the Czech Repub-
lic, third-pillar measures have seen
limited success as far as the average
self-employed person who lacks the
conditions necessary to accumulate
capitalis concerned. In these cases, the
public contributory pension becomes
an inadequate or insufficient protec-
tion, unable to replace the professional
income lost in retirement. The situation
is different in southern European coun-
tries, such as Italy and Spain, where the
application of occupational or individual
pension schemes is lower or virtually
nonexistent.

However, some countries are tak-
ing steps to promote private savings
among the self-employed through tax
deductions. In Sweden, for example, the
self-employed are allowed to deduct a
portion of their private pension savings.
In Norway, tax allowances are offered
to the self-employed in connection with
supplementary retirement savings, albe-
it on less favourable terms than those
for employees (Nelson et al. 2017).

At present, complementary protec-
tion measures have not seen the desired
level of development, implementa-
tion, and success. The protection of the
self-employed continues to focus almost
exclusively on the public contributory
pension.
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4.3 THE OLD-AGE PENSION AS
A REPLACEMENT INCOME FOR THE
SELF-EMPLOYED

The adequacy of a pension can be meas-
ured based on at least three parameters:
its amount as a replacement income, its
duration, and its ability to prevent and
mitigate the risk of poverty and exclu-
sion (European Commission, Directo-
rate-General for Economic and Financial
Affairs 2018a). Given the reflections in
the preceding paragraphs, it is ques-
tionable whether the old-age pension
can reasonably replace the loss of la-
bour income of self-employed workers
(especially the most vulnerable) when
they reach retirement age and for the
duration of this situation, enabling them
to avoid the risk of poverty and maintain
a decent standard of living.

Compared to ordinary employees
with permanent full-time contracts, the
self-employed receive lower than aver-
age retirement pensions. Additionally,
there is a lower proportion of self-em-
ployed pensioners relative to the total
number of retirees. However, the most
worrying aspect of the whole situation
is the high proportion of self-employed
people at the EU level who do not gener-
ate pension rights (Spasova et al. 2017).

The way the pension system is or-
ganised is also relevant. Systems with
multiple pillars, on the one hand, con-
ceive pension as the sum of a basic
public pension (universal or contrib-
utory, depending on the case) and a
supplementary pension of occupational
origin, as well as, where appropriate,
a third one derived from the individual
pension plan. On the other hand, there
are systems with a predominance of
public contributory pensions and little
or no development of supplementary
pension mechanisms. These systems
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clearly reinforce the public pension, but
this does not prevent its total amount
from falling to minimum levels as a result
of the worker’s professional career and
contribution effort.

Both types of systems apply to em-
ployees, but not absolutely to self-em-
ployed workers because they are gen-
erally excluded from the additional
protection offered by occupational
pension schemes established through
collective bargaining. Therefore, if we
rule out the supplementary occupation-
al pension and consider that, in many
cases, it's challenging for self-employed
workers to improve their retirement in-
come through individual pension plans
due to their low savings capacity, in the
end, the state pension often forms the
core of protection for the self-employed
in old age.

In addition to the way in which the
pension system is organised, the condi-
tions of access to the old-age pension
and the calculation of this benefit in-
fluence the situation of self-employed
workers. In general, these regulations
have been formulated with conventional
employees in mind and have gradually
been extended to cover the self-em-
ployed, without taking into account their
specific characteristics and needs, which
are substantially different from those of
regular employees.

5 NATIONAL POLICIES IN THE
FRAMEWORK OF THE EUROPEAN
PILLAR OF SOCIAL RIGHTS

To delve deeper into the issue, it is im-
perative to take into account the policies
and activities adopted by Member States
to improve and strengthen their pension
systems and, in particular, the situation
of the self-employed in these systems.
For decades, Member States have grap-
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pled with questions surrounding the
sustainability of pension systems and the
challenges posed by ageing populations.
They have also sought to improve the
social protection of the self-employed
in the realm of pensions.

There are numerous examples show-
ing a widespread concern in European
comparative law regarding the social
security status of the self-employed,
especially in those aspects that hinder
access to and enjoyment of an ade-
quate retirement pension. Although
actions vary depending on the specific
national social security system in place
and its specific problems concerning
old-age pensions, the influence of EU
policy can be discerned. One such point
of reference is the European Pillar of
Social Rights.

The European Pillar of Social Rights,
established in 2017, aims to enhance
living and working conditions within
the EU through 20 key principles and
rights. In terms of social protection,
Principle 12 states that “self-employed
workers are entitled to adequate social
protection.” In addition, Principle 15
stipulates that “retired workers and the
self~employed are entitled to a pension
commensurate with their contributions
and guaranteeing an adequate income.”
This social pillar serves as a benchmark
for monitoring the performance of
EU Member States’ employment and
social policies and incorporates a new
approach to overarching social priorities
across all social policies.

In Belgium, for example, the 2015
pension reform raised the statutory
retirement age across the three main
public old-age pension schemes (em-
ployees, self-employed, and civil serv-
ants) from 65 for men and women to
66 in 2025 and 67 in 2030. A career of
45 years is still required to obtain a full



pension (European Commission, Directo-
rate-General for Economic and Financial
Affairs 2020). Since 2016, Belgium has
equalised the amount of the minimum
pension for employees and self-em-
ployed persons. This important measure
is part of a broader policy aimed at har-
monising the protection levels for these
two groups, each covered by a different
pension scheme. The goal is to improve
the purchasing power of the self-em-
ployed. At present, the challenge lies
in addressing contributions. To correct
the imbalance between the two, it will
probably be necessary to increase the
contributions of the self-employed and
improve their benefit levels, abandon-
ing the regressive system mentioned
above. Another topic of active political
debate is how to encourage the use
of the second and third pillars by the
self-employed.

In Italy, the primary challenges re-
volve around the first pillar and its man-
agement by /NPS and the Casse Profes-
sionali. The undertaken reforms aim at
progressive harmonisation. Although
universal coverage is guaranteed, differ-
ences persist in access and calculation of
the retirement pension to the detriment
of the self-employed (Jessoula, Pavolini
and Strati 2017) and also regarding ear-
ly retirement (European Commission,
Directorate-General for Economic and
Financial Affairs 2020).

In Denmark, the government unsuc-
cessfully proposed in 2015 establish-
ing a compulsory savings pension for
people without sufficient resources,
including the self-employed, by apply-
ing a progressive percentage to their
working income. The aim was to address
the problem of inadequate retirement
pensions for people not covered by the
second pillar of protection and who are
reluctant to participate in individual sav-
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ings plans, which leaves them only with
a reduced public pension (Kvist 2017).

Pension adequacy is currently a major
issue in Slovakia, where pension regu-
lations and raising the retirement age
are under discussion. While the rules
are the same for both employees and
the self-employed, differences arise in
relation to the expected levels of old-
age pensions and, consequently, pen-
sion adequacy (European Commission,
Directorate-General for Economic and
Financial Affairs 2018b). It is notewor-
thy that self-employed workers in this
country contribute at a rate of 18% of
the assessment base, while employees
contribute at a rate of 4%.

In Greece, contribution regulations
have seen improvement. Since 2017,
pension funds have been consolidated
into one entity, with uniform rules for
contributions and access to benefits
for all employees and self-employed
workers. Currently, the calculation of the
contribution base for the self-employed
is based on the net income declared for
tax purposes in the previous year.

Germany faces the challenge of mak-
ing pension insurance compulsory for
the entire working population. The
debate focuses on the potential com-
pulsory incorporation of self-employed
workers who lack other public protec-
tion, revising their contribution rules, the
immediate economic effects of potential
new contributions to the pension insur-
ance fund, and inevitably, the long-term
cost of protective action (Backer 2017).

Lastly, in Lithuania and Romania,
measures have been implemented to
improve legal and effective access to
retirement for previously excluded cat-
egories, and to mandate protection for
the self-employed (European Commis-
sion, Directorate-General for Economic
and Financial Affairs 2018a).
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6 RECOMMENDATIONS ON
ACCESS TO SOCIAL PROTECTION

As can be seen from the discussion
above, improving the social protection
of the self-employed remains an ongoing
task involving collaboration between
Member States and EU institutions. In
line with Principles 12 and 15 of the Eu-
ropean Pillar of Social Rights and guided
by the concern to address the issue of
the adequacy of pensions, the Council
adopted the "Recommendation on ac-
cess to social protection” (2019), which
encourages Member States to take the
necessary measures to improve social
protection for the self-employed.

The Recommendation does not limit
the autonomy of the Member States in
the establishment and management of
their national social protection systems,
nor does it affect the maintenance of
the level of social protection achieved
by each system. This document applies
to employees and the self-employed,
including people transitioning from
one status to the other or having dual
status. It recognises that different rules
may apply to workers and self-employed
persons. Within this framework, Mem-
ber States are recommended to ensure
the principles of formal and effective
coverage, adequacy, and transparency,
which will serve as guiding markers for
Member States as they navigate the
implementation of social protection for
self-employed workers in their respec-
tive social security systems.

Therefore, the Council Recommen-
dation summarises the actions that
Member States may undertake in their
social security systems to improve the
social protection of the self-employed,
while also charting a path for the future.
In this regard, the exceptional measures
adopted during the COVID-19 pandemic
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to improve the protection of vulnerable
groups (unemployed, non-standard
workers, and the self-employed) serve
as inspirational models, as acknowl-
edged by the European Commission
in the European Pillar of Social Rights
Action Plan (2021). In any case, the
idiosyncrasies of each national system
will determine the actions that must be
adopted and the opportune moment for
their implementation.

A 2023 European Commission re-
port on the implementation of the
aforementioned 2019 Council “Recom-
mendation on access to social protec-
tion for workers and the self-employed”
confirmed that many self-employed
workers still contend with significant
gaps in social protection coverage. This
report also sheds light on the ongoing
debates within Member States. Some
national reforms focus on adapting so-
cial protection systems to the changing
nature of work and on better protect-
ing self~-employed workers. Howev-
er, there are still countries in which
self-employed workers do not have
sufficient access to the branches of
social protection more closely linked to
the labour market. The improvements
in this field are not uniform across
Member States, nor are they always
addressed within different branches of
social protection. Rather, they are in-
fluenced by the distinctive weaknesses
and priorities of each national system.
Nevertheless, challenges will persist as
long as the self~-employed continue to
face a higher risk of monetary poverty
than standard workers. Notably, at least
half of the Member States have taken
or announced measures to guarantee
adequate retirement pensions for the
self~-employed. However, the impact of
these measures can only be evaluated
over the medium to long term.



7 CONCLUSION

Self-employed workers are deeply in-
fluenced by the degree of economic
development and the level of social
protection achieved by their country of
residence. Both factors can shape the
status of the self-employed worker in
the realms of taxation and social securi-
ty. While this analysis does not exclude
traditional self-employed categories
such as traders, farmers, fishermen, lib-
eral professionals, and craftsmen, it does
underscore the particular concern sur-
rounding a newer class of self-employed
individuals we have termed “vulnerable”.
The risks of poverty and social exclusion
loom larger for them, and they experi-
ence lower levels of social protection
compared to employees, especially with
regard to retirement protection.

With some exceptions, the concept
of supplementary protection through
occupational pension schemes for the
self-employed is generally rejected.
Their ability to take out private savings
insurance is also uncertain. Attention
therefore necessarily turns to public
contributory systems, where the pro-
fessional activities of the self-employed
and their contributory history directly
influence the extent of their pension
benefits. An incomplete and precarious
career trajectory is likely to influence
future pension accessibility and the level
of coverage. In this context, achieving
a retirement pension that meets the
necessary standards to be considered
an adequate replacement income for
lost occupational earnings and prevent-
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ing and alleviating the risk of poverty
becomes challenging.

Numerous reforms within national
social security systems have sought to
extend protection to all self-employed
workers by integrating them into the
social security system or even creating
specific protection schemes. Measures
have also been taken to change the way
the contribution base is calculated, to
harmonise the applicable rates or to re-
view access conditions for benefits—in
short, to improve coverage levels. The
issue is delicate, and without proper
preliminary studies, future pensioners
could find themselves with access to
meagre minimum benefits, unless they
are duly compensated through univer-
sal social protection. This could lead to
a generation of pensioners in dire need.

In this generalised debate, public
authorities may need to determine
which types of self-employed workers
should be encouraged and supported
due to their contributions to stability
and growth. Similarly, there is a need
to identify those who should be dis-
couraged or transitioned into wage
labour, but with guarantees of stability.
It would be prudent to also consider
actions in the field of lifelong learning
to foster stability and economic pro-
gress, as well as instruments of trade
union representation to promote their
protection.

In any case, the reform process has
not yet been completed, and it will con-
tinue to influence the political agenda of
both Member States and the EU in the
years to come.
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Socijalna sigurnost samozaposlenih lica
u EU za slucaj starosti

SAZETAK

U vedini drzava ¢lanica Evropske unije (EU) samozaposlena lica ostvaruju, u proseku, nize starosne
penzije u odnosu na ona lica koja su uzivala radnopravni status zaposlenih tokom radnog veka.
Osim toga, ukupan broj korisnika penzije koji su radili u svojstvu samozaposlenih lica je nizi, dok
postoji znatan broj samozaposlenih radnika u EU koji nemaju pravo na starosnu penziju. Naime,
situacija je jos delikatnija za nova samozaposlena lica, buduéi da nacin njihovog ucesca na trzistu
rada, kretanje u karijeri, i visina primanja koja ostvaruju mogu ugroziti izglede za ostvarivanje
penzije u buduénosti. U radu se analizira polozaj samozaposlenih radnika u okvirima nacional-
nih sistema socijalne sigurnosti, sa fokusom na metode upladivanja doprinosa i posledi¢ni uticaj
ovih okolnosti na moguénost njihovog pristupa odgovarajué¢im starosnim penzijama kao obliku
zamenskog primanja, uz izbegavanje rizika od siromastva i obezbedivanje dostojanstvenog zZivot-
nog standarda u starosti. Posebna paznja posvecéena je javnopolitickim i normativnim inicijativa-
ma preduzetim na nivou Evropske unije, kao i u odabranim drzavama ¢lanicama koje imaju za cilj
unapredenje statusa samozaposlenih lica kao korisnika prava na starosnu penziju. Drzave ¢lanice
i EU deluju u ovoj oblasti u okviru svojih nadleznosti, a u cilju unapredenja socijalnopravne zastite
samozaposlenih lica u starijim godinama Zivota.

KLJUCNE RECI

samozaposlena lica, socijalna sigurnost, doprinosi, sistem starosnih penzija, Evropski stub soci-
jalnih prava

https://doi.org/10.59954/stnv.524



STANOVNISTVO, 2023, 61(2), 31-49 Submitted: 27 August 2023 | Revised: 02 Oct 2023 | Accepted: 02 Oct 2023
Review paper https://doi.org/10.59954/stnv.530

OIS UDC [364.692-053.9::340.5]:314.113-053.9
a First Online: 15 Dec 2023

Society and the health of the elderly
- a perspective from medical and
health law

Hajrija Mujovi¢' =~ Ranko Sovilj

ABSTRACT "Institute of Social Sciences,

. ) . Belgrade, Serbia
This paper delves into the healthcare provisions for the

elderly, characterised by different legal sources, the inter-
mingling of cross-sectoral issues, and, in general, the need
for a special position and special protection of the elderly

Correspondence:
Ranko Sovilj, Institute of
Social Sciences, Belgrade,

within society. By applying the normative, comparative, Kraljice Natalije 45, 11000
and axiological methods, we attempt to elucidate the Belgrade, Serbia

position of the elderly, primarily focusing on care services. .

The paper commences by scrutinising legal regulations Email:

governing healthcare that refer to the position of the rsovilj@idn.org.rs

elderly. The question arises whether there is an organised
service in terms of structure and personnel, and whether
there are specialised institutions and communication
services catering to the specific needs of the elderly.
According to the type and extent of services, healthcare
and eldercare necessitate special considerations and im-
pose distinctive requirements. This includes services not
only related to severe illnesses and terminal conditions but
also rehabilitation, spa treatment, etc. Given that the right
to healthcare derives from the right to health insurance,
which can be either public or private, a dedicated section
of the paper will explore the participation of private health
insurance funds in providing health services to the elderly.
Consequently, the aim of this research is to highlight the
vulnerability of the elderly population, which necessi-
tates legal protection facilitated through cross-sectoral
cooperation.

KEYWORDS

health, elderly population, healthcare, health insurance,
service development

© The Authors. Published by the Institute of Social Sciences — Center for Demographic Research under a
Creative Commons Attribution-NonCommercial 4.0 | http://idn.org.rs/ojs3/stanovnistvo/index.php/STNV


http://idn.org.rs/ojs3/stanovnistvo/index.php/STNV
https://creativecommons.org/licenses/by-nc/4.0/
mailto:rsovilj@idn.org.rs
https://orcid.org/0000-0002-2207-0507
https://orcid.org/0000-0002-4048-8528
https://doi.org/10.59954/stnv.530 

32 | Society and the health of the elderly — a perspective from medical and health law

Drustvo i zdravlje starijih osoba
- Pogled iz ugla medicinskog i
zdravstvenog prava

SAZETAK

Ovaj rad se bavi zdravstvenom zastitom populacije starih, koju karakterisu razli¢iti pravni izvori,
prozimanje intersektorskih pitanja i uopste potreba utvrdivanja posebnog polozaja i dodatnih
mehanizama zastite starih u drustvu. Primenom normativnog, komparativnog i aksioloskog me-
toda, autori nastoje da definisu polozaj starih, prvenstveno se fokusirajuéi na usluge nege i zbri-
njavanja. U radu se, najpre, polazi od razmatranja zakonskih propisa iz oblasti zdravstvene zastite
koji se odnose na polozaj starijih osoba. S tim u vezi, postavlja se pitanje da li organizaciono i ka-
drovski postojiizgradena sluzba, da li postoje specijalizovane ustanove i sluzbe komunikacije koje
ciliano pomazu starijima? Prema vrsti i obimu usluga, zdravstvena zastita starijih osoba nosi svoje
osobenosti i namece posebne zahteve. Svakako da tu ulaze usluge vezane za najteza oboljenja i
terminalna stanja, ali i rehabilitacije, usluge banjskog lecenja i sl. Kako pravo na zdravstvenu za-
Stitu derivira iz prava na zdravstveno osiguranje koje moze bitijavno i privatno, poseban segment
rada odnosi se na ucesée privatnih fondova zdravstvenog osiguranja u pruzanju zdravstvenih
usluga starim osobama. Stoga je cilj predmetnog istrazivanja ukazivanje na ranjivost starije popu-
lacije koja implicira neophodnu pravnu zastitu kroz intersektorsku saradnju.

KLJUCNE RECI

zdravlje, populacija starijih, zdravstvene sluzbe, zdravstveno osiguranje, razvoj usluga

https://doi.org/10.59954/stnv.530



1 UVOD

Razmatranje razli¢itih pitanja koja se ticu
populacije starih osoba’ sa stanovista
ljudskih prava obuhvata u osnovi pravo
na dostojanstven Zivot, te pravnu i soci-
jalnu zastitu. To u prvom redu zahteva
sagledavanje polozaja starih u sistemu
razli¢itih usluga socijalne, zdravstvene
i gerontoloske zastite. Ukazuje se na-
rocito na grani¢na pitanja koje deli vise
pravnih disciplina, na primer socijalno
i medicinsko pravo, i koja ponekad os-
taju neprimecena. Paznju zavreduje
razmatranje ne samo statusnih pitanja,
vel i analiza diskriminatorske prakse
prema starijim licima. ReSenja za neke
od problema i dalje su zakonski nejasno i
neprecizno formulisana. Teorijska i prak-
ti¢na pitanja koja se otvaraju su znacajna
za zakonodavstvo Srbije, jer pomazu
pravovremeno uocavanje problema i
ukazuju na pravce njihovog resavanja,
Sto je vazno i za kvalitet domacdih propi-
sa kojih sada u pogledu mnogih pitanja
nemaiili su fragmentarni i nedoreceni, ili
su deo opstih formulacija zbog ¢ega su
neprepoznatljivi. Zato se uvek naglasava
potreba unapredenja pravnog okvira i
intersektorskog pristupa u praksi.

U medicinskom pristupu prisutne su
razlicite specijalnosti, gde se populacija
starih sve viSe upuduje u njima poseb-
no namenjene sluzbe. Takav primer
predstavlja oblast gerijatrije, koja se

' Naslov ovog rada usvaja izraz ,starija osoba”,
ali je jednako u upotrebi i izraz ,stara osoba”. To
odrazava konsultovanu literaturu. Treba redi da,
pravno gledano, re¢ stariji moze biti u velikoj meri
neodredena i povlaci za sobom pitanje u odnosu
na koga stariji? U kategoriji starijih tako mogu udi i
mlade osobe koje su starije od drugih mladih osoba.
Ukazuje se da je sam pojam stare osobe relativan,
da nema unifikovane definicije i da je potrebno
slediti Siru pravnu definiciju iz razloga Sire pravne
zastite i povezanosti sa strateskim dokumentima u
drugim oblastima Zivota i rada koji usvajaju odredenu
terminologiju.
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odnosi na lecenje starih i ,predstavlja
medicinsku disciplinu koja sintetizuje sva
medicinska znanja iz oblasti prevencije,
dijagnostike, terapije i rehabilitacije sta-
rih” (Baer et al. 2016: 206-217; Zakon o
zdravstvenoj zastitiiz 2019. godine [Z2ZZ]
2023: ¢l. 84).

Na bolje razumevanje statusa po-
pulacije starih uticala su nesumnjivo i
iskustva iz vremena pandemije kovida
19. Ona su dovela do potrebe da se pre-
ispitaju preduzete mere i politike prema
starijim osobama, ukljucujuéi nacine i
trendove starenja stanovnistva, kao i po-
drsku koja se pruza u medugeneracijskoj
solidarnosti. Naime, smatra se da je sta-
rijim osobama tokom pandemije bilo na
vise nacina uskraceno pravo na zdravlje
(Bajeux, Corvol i Somme 2021: 1-12).
Neke starije osobe nisu mogle da pri-
stupe lecenju koje im je bilo potrebno.
Takode, u odredenim situacijama starije
osobe nisu imale pristup testiranju na
virus, dok one koje su imale simptome
nisu u pojedinim slucajevima primljene u
zdravstveni centar kome su se obratile.
Oni koji su se nalazili u domovima za
stare nisu bili primljeni u bolnicu. Nekima
je uskraceno pravo da, posto su infor-
misani, izraze Zelju da se prema njima
postupa na odredeni nacin, kao sto je
naredba ,ne reanimirati” ili druge izjave
pacijenata date unapred. Usled toga se
desavalo da su postupci sa kojima se
pacijenti nisu prethodno saglasili ukljuci-
vani u plan nege bez njihovog pristanka
ili kao rezultat neprimerenog uticaja.
Odredeni problem bio je i to Sto stariji
nisu imali pristup zdravstvenim ili dru-
gim informacijama. Za neke procedure
predvidene su gornje starosne granice
kako bi se osobe u poznoj starosti isklju-
Cile iz pristupa oskudnim medicinskim
resursima u protokolima trijaze, kao i iz
ucesca u klinickim istrazivanjima (Bajeux,
Corvoli Somme 2021: 1-16).
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2 I1ZVORI MEDUNARODNOG
PRAVA | UPOREDNOPRAVNA
RESENJA ODABRANIH DRZAVA

Status starijih osoba i definicija njihovog
starosnog doba utvrden je u brojnim
dokumentima i regulatornim aktima,
Sto pokazuje relevantnost izvora koji se
krec¢u od nacionalnih do medunarod-
nih. U literaturi se, ako je rec¢ o zdravlju
populacije, polazi od odrednica Svet-
ske zdravstvene organizacije. Prihvata
se klasifikacija dokumenta UN-a da se
najpoznije zivotno doba deli na raniju
starost (65-74 godina), srednju starost
(75-84 godina) i duboku starost (85 i
vise godina) (United Nations Principles
for Older Persons Resolution 46 1991).
BeleZi se da je 2015. godine Svetska
zdravstvena organizacija pri Ujedinje-
nim nacijama sluzbeno revidirala ove
starosne standarde. Prema novoj sta-
rosnoj klasifikaciji mladi su od 25 do 44
godine, srednja dob je od 44 do 60 go-
ding, starija od 60 do 75 godina, senilna
dob od 75 do 90 godina, a dugovecni
su nakon navrsenih 90 godina. Ovaj
medunarodni standard je ustanovljen
na objektivnim zakonitostima fiziologije
i psihologije ¢ovekovog razvoja tokom
¢itavog zivota, brzog rasta u mladost;,
nesmetanog razvoja u zreloj dobi, kao
i nakon toga postepenog starenja ljud-
skog organizma (Dyussenbayev 2017:
258-263). Poseban znacaj za zdravstve-
ni status starijih osoba predstavlja i do-
nosenje Konvencije Ujedinjenih nacija o
pravima osoba sa invaliditetom (United
Nations Convention on the Rights of
Persons with Disabilities 2006; Zakon
o potvrdivanju Konvencije o pravima
osoba sa invaliditetom 2009), koja po-
red osnovne odredbe o zastiti zdravlja
predvida i pravo na samostalan zivot i
uklju¢enje u zajednicu. Ova prava, za-
jedno sa pravom na samoodredenje
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te dostojanstvenim tretmanom, treba
da budu vodedi principi za kreiranje
dugorocnih usluga nege, ukljucujudi i
rezidencijalne ustanove, gde se proce-
njuje da vecina korisnika ima neki oblik
invaliditeta i potrebu za nekim oblikom
zdravstvene zastite. U pravnoj literaturi
se razmatra odnos implementacije ove
Konvencije i nacionalnog zdravstvenog
zakonodavstva drzava (Szmukler, Daw i
Callard 2014: 245).

Imajudi u vidu znacaj starih osoba u
savremenom drustvu, Regionalni komi-
tet za Evropu Svetske zdravstvene or-
ganizacije formulisao je to kao jedan od
cilieva u okviru strategije ,21 cilj za XXI
vek” (WHO 1999). Istice se da strategije
stvaranja sigurnih zajednica i podrzava-
jucih zdravstvenih i socijalnih politika i
sluzbi mogu pomodi starim osobama.
U skladu sa odredbom Povelje o osnov-
nim pravima Evropske unije (Charter of
Fundamental Rights of the EU: ¢l. 25)?
kojom se prepoznaju i postuju prava
starijih osoba , da vode dostojanstven
i nezavisan zivot i da ucestvuju u dru-
Stvenom i kulturnom Zivotu”, usvojena
je Rezolucija o dostojanstvu i autono-
miji u nezi starih osoba (Protection of
vulnerable adults 2017). Drzave imaju
obavezu da omoguce starijim licima da
ostanu punopravni ¢lanovi drustva sto
je duze moguce. To ukljucuje omoguca-
vanje samostalnog zivota u poznatom
okruzenju dokle god Zele i mogu, pri-
lagodavanjem smestaja zdravstvenom
stanju i pruzanjem zdravstvene zastite
i usluga koje su im neophodne. Za sta-
rije osobe koje Zive u rezidencijalnim
ustanovama, drzave moraju garantovati
odgovarajucu podrsku uz postovanje
privatnosti i u¢esée u donosenju odluka

2 Videti s tim u vezi Zakon o potvrdivanju Konvencije
o zastiti ljudskih prava i dostojanstva ljudskog bi¢a
u pogledu primene u biologiji i medicini: Konvencija
o ljudskim pravima i biomedicine (2010).



koje se ticu njihovih Zivotnih uslova. No-
vija dokumenta, usvojena sa namerom
da se sagleda postojece stanje, govore
o tome da treba premostiti probleme u
odnosima izmedu sistema zdravstvene
i sistema socijalne zastite, tako sto ¢e
dijalog o politici i mehanizmi koordina-
cije biti institucionalizovani. Time bi se
pokazala duzna briga za ljude tokom C¢i-
tavog zivota u punom obimu dostupnih
vidova zdravstvene zastite, bilo da je
re¢ o zaraznim ili nezaraznim bolestima
(WHO 2021).

Ako se pogledaju uporednoprav-
na resenja, nacionalna zakonodavstva
imaju razlicit pristup, ali ih sve karak-
teriSe razvoj zastite populacije starih.
U vedini drzava ne postoje zakoni koji se
posebno odnose na starije osobe, ved
se odredbe o njihovoj posebnoj zastiti
integrisu u opste propise, narocito pro-
pise o zabrani diskriminacije i o pravima
i obavezama u okviru sistema socijalne
zastite.

Anglosaksonski pravni sistem, kakav
je na primer u SAD, sadrzi zakonska
reSenja jos iz proslosti. Naime, Zakon o
starijim Amerikancima, iz 1965. godine,
pretrpeo je u meduvremenu brojne
izmene i dopune (Older Americans Act
(OAA) Reauthorization Act 2016). Po-
sebnom glavom se u skladu sa vazeom
praksom osigurava prevencija bolesti i
promocija zdravlja. Programi koji se po
zakonu finansiraju trebalo bi da budu
deo medicine zasnovane na dokazima.
Naglasava se vaznost oralnog zdravlja
kao bitne komponente zdravlja starijih
osoba. U okviru kuéne nege ureduje se
pomo¢ starijim pojedincima i njihovim
porodicama u odabiru usluga u kudi i
zajednici, s posebnim fokusom na to
da pruzaoci usluga mogu proceniti na
koje nacine i kako stite zdravlje, sigur-
nost, blagostanje i prava starijih osoba.
Azuriraju se i pojasnjavaju odrednice
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mentalnog zdravlja, Sto ukljucuje i brigu
za sprecavanje zloupotreba supstanci i
prevencije samoubistava. U kontekstu
zdravlja starih definisane su i usluge
podrske. Finansiranje usluga podrske
moze se koristiti za zbrinjavanje hro-
nicnih stanja, kao i usluge prevencije
padova. Zdravstveni skrining ukljucu-
je pregled mentalnog i bihevioralnog
zdravlja i skrining za prevenciju padova
kako bi se otkrile ili sprecile bolesti i
povrede koje se najcesce javljaju kod
starijih osoba. Takode se ukljucuju in-
formacije i tehnicka pomo¢ drzavama,
regionalnim agencijama za stare i pru-
Zaocima usluga u obavljanju transport-
nih usluga, kao i onih u prekogranic-
noj zastiti (Older Americans Act (OAA)
Reauthorization Act 2016).

Francusko pravo je poznato po tome
Sto je nakon pandemije kovida 19, sep-
tembra 2020. godine usvojilo plan (,le
Ségur de la santé”) sprovodenja zdrav-
stvene reforme koja se tice zastite sta-
rijih osoba (Bajeux, Corvol i Somme
2021: 1-12). Osim mera za povecanje
broja zdravstvenih radnika i poveéanje
plata, naglasen je razvoj integrisanog
privatno-javnog i medicinsko-socijal-
nog zbrinjavanja starijih osoba. Predlo-
Zene mere predvidale su u to vreme
izolaciju, dezurstva bolnickih lekara u
starackim domovima, direktan prijem
starijih osoba u najblizu bolnicu kako bi
se izbegao neopravdani prijem u hitne
sluzbe. Predvida se, takode, rasporedi-
vanje specijalizovanih mobilnih timova
u domove za stare, kao i vedi broj no¢-
nih dezurstava za medicinske sestre u
domovima. Ove aktivnosti su se pove-
zale sa promenama u protekloj deceniji,
u smislu koncepta integrisane zastite.
Najcesce su programi bili nedovoljno
implementirani i/ili nejasno formulisa-
ni posebno na klinickom nivou, zbog
postojanja visokog nivoa fragmentacije
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upravljanja, uprkos stvaranju regional-
nih zdravstvenih agencija pre vise godi-
na. Kriza izazvana pandemijom kovida
19 je samo produbila fragmentaciju.
Stavide, i dalje nedostaju podaci o utica-
ju ovih programa na li¢na iskustva i po-
lozaj starijih osoba usled propusta rada
sluzbi, prvenstveno neprimerene koor-
dinacije sluzbi zdravstvene i socijalne
zastite. Shodno tome, zakljucilo se da
treba raditi na poboljSanju kulture pro-
fesionalne saradnje. Predlozeni model
integrisane nege, takode, podrazumeva
nacionalni nivo upravljanja.

Ako se ucini osvrt na zakonodavstvo
Nemacke, uocava se da su u periodu od
2015. do 2017. godine implementirana
tri zakona o unapredenju dugotrajne
nege za stare (European Commission
2017). Pojasnjava se zakonska defini-
cija dugotrajne nege. Instrumenti za
procenu individualnih potreba za ne-
gom obezbeduju grupisanje u pet novih
razreda nege, koji omogucavaju vece
beneficije nego pre. Fizicka, mentalna i
psiholoska ogranic¢enja su uzeta u obzir
po novom instrumentu procene. Time
su, na primer, osobe s demencijom do-
bile znatno vece Sanse da pristupe si-
stemu i dobiju veée beneficije. Novo
stepenovanje potreba omogucava olak-
San pristup dugotrajnoj nezi za vedi broj
pacijenata — korisnika. Implementacija
zakonskih resenja fokusira se na neka
od klju¢nih pitanja: 1) definicija i proce-
na individualnih potreba za negom; 2)
osnazivanje dugotrajne nege kod kucée
i u zajednici putem lokalnih saveta i
struktura podrske; 3) nove vrste stano-
vanja uz podrsku; 4) bolja koordinacija
izmedu zdravstvenih i socijalnih sluzbi
(European Commission 2017).
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3 POLOZAJ STARIJE POPULACIJE
U PRAVU SRBIJE

Kada je rec¢ o pravu Srbije, u osnovi zasti-
te starijih osoba stoje ustavne garancije i
odredena zakonska resenja. Ustav Srbije
proklamuje da svako ima pravo na zastitu
svog fizickog i psihickog zdravlja (Satari¢
2015: 30-36). Saglasno osnovnim pro-
pisima u zdravstvenom zakonodavstvu
Srbije, a pre svega iz oblasti zdravstve-
ne zastite i zdravstvenog osiguranja,
populacija starih osoba uziva posebnu
zastitu kada su to osobe starije od 65
godina, Sto je izricita zakonska formula-
cija (ZZZ 2023: ¢l. 11, st. 2, tac. 4; Zakon
o zdravstvenom osiguranju iz 2019.
godine [2Z0] 2023: ¢l. 11, st. 1, tac. 24).
U tom pogledu, pravo Srbije je osobeno,
bududi da vedina inostranih zakona za
odrasle ne specifikuje starosne granice,
vel se svaka osoba posmatra za sebe
u konkretnim Zivotnim uslovima i okol-
nostima. Deo pozitivhog zdravstvenog
zakonodavstva predstavlja i drustvena
briga za zdravlje svih pojedinaca i grupa
kojom su obuhvacéene i osobe starije od
65 godina Zivota. Njome se obezbeduje
zdravstvena zastita ,grupacijama sta-
novnistva koje su izlozene poveéanom
riziku oboljevanja, zdravstvene zastite
u vezi sa sprecavanjem, suzbijanjem,
ranim otkrivanjem i leCenjem bolesti
i stanja od veéeg javnozdravstvenog
znacaja”. Obezbeduje se i zdravstvena
zastita socijalno ugrozenog stanovni-
Stva, pod jednakim uslovima na terito-
riji Srbije. Principi sadrzani u Zakonu o
zdravstvenoj zastiti odnose se na pristup
zdravstvenim sluzbama, pravic¢nost,
sveobuhvatnost, kontinuitet u tretmanu
lica, kvalitet usluga i efikasnost rada u
zdravstvu (ZZO 2023: ¢l 19-24). Zakon
usvaja nacelo postovanja ljudskih prava
i vrednosti u zdravstvenoj zastiti (ZZO
2023: ¢l. 20). Ostvarenje ovog nacela



.podrazumeva obezbedivanje najviseg
moguceq standarda ljudskih prava i vred-
nosti u pruzanju zdravstvene zastite, pre
svega, prava na zivot, nepovredivost
fizickog i psihickog integriteta i nepriko-
snovenost ljudskog dostojanstva, obez-
bedivanje ravnopravnosti polovairodnu
ravnopravnost, uvazavanje moralnih, kul-
turnih, religijskih i filozofskih ubedenja
gradana, kao i zabranu kloniranja ljudskih
bica. Stari imaju pravo na najvisi mogudi
standard zdravlja i zdravstvene zastite”.
Propisi iz zdravstvenog osiguranja su
u svemu uskladeni i takode upuéuju na
poseban status starijih od 65 godina zi-
vota, kao osiguranih lica kojima se obez-
beduju prava iz obaveznog zdravstvenog
osiguranja. Na isti nacin se u odredenim
slucajevima Stite korisnici penzije koji su
pravo na penziju ostvarili u skladu sa pro-
pisima o penzijskom i invalidskom osigu-
ranju (ZZ0 2023: ¢l. 11, skt. 1, tac. 24 ¢l.
16). Znacajane za oblast zastite zdravlja
su i odredbe Zakona o javhom zdravlju
(2016: ¢l. 2), koje su izmedu ostalog
usmerene na osetljive drustvene grupe u
dostizanju zdravlja u javnozdravstvenim
politikama, Sto znaci usmerenost na soci-
jalno-ekonomske determinante zdravlja i
smanjenje nejednakosti u zdravlju. Propis
koji je opSteg karaktera i primenjuje se
jednako na populaciju starih u oblasti
zdravlja predstavlja i Zakon o pravima pa-
cijenataiz 2013. godine (2019). Odredbe
ovog Zakona oblikovane su po uzoru na
inostrane modele i Evropsku povelju
O pravima pacijenata. Za status starih
osoba od znacaja su resenja Zakona o
socijalnoj zastiti iz 2011. godine (2022:
¢l. 41, 59 i 60), koji sadrzi upuéujucu
odredbu o zdravstvenoj zastiti u domo-
vima za smestaj starih osoba i drugih
korisnika, pri ¢emu se blize propisuje
postovanje vazecih standarda zastite i
nege, kao i pruzanje usluga u okvirima
socijalno-zdravstvenih ustanova.
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4 OSOBENOSTI PRAKSE U ZASTITI
ZDRAVLJA STARIJIH OSOBA

Pravna pitanja koja u vezi sa ljudskim
zdravljem pogadaju starije osobe na
odredeni nacin su opsta pitanja zastite
zdravlja, ali donekle se i razlikuju najce-
$¢e u smislu potenciranja nekih zdrav-
stvenih problema usled godina zivota.
Zajednicka su pravila o informisanju i
pristanku, pristupu medicinskoj doku-
mentaciji, privatnosti i poverljivosti,
a viSe su naglasene razlike u sluzbama
rehabilitacije, dugotrajne nege i cuvanja
U ustanovama za smestaj, kao sto su do-
movi za stare. U literaturi se iznose neki
podaci kada je u pitanju zdravstvena
zastita starih u Srbiji. Tako, istrazivanje
koje je sproveo Institut za javno zdravlje
Srbije imalo je za cilj da se sagleda ostva-
rivanje zdravstvene zastite starih osoba.
Naime, stare osobe najcesce koriste
Lusluge doma zdravlja i to usluge me-
renja krvnog pritiska, zatim odredivanje
Secera i masnoce u krvi, te hemoglobina
i analize urina. Pri tome, nema razlike po
polu i uzrastu starih osoba. Kod lekara
nikad nije bilo samo 1,6% starije popu-
lacije, i to znatno vise osoba muskog
pola, iz gradskih naselja i najsiromasnijih
starih osoba. Usluge u sektoru privatne
zdravstvene zastite stare osobe su rede
koristile, a najvise su koristili usluge
stomatologa (34,9%) i lekara opste me-
dicine (17,4%). Usluge lekara u privatnoj
praksi koristili su jer smatraju da pruzaju
kvalitetniju uslugu, te nema cekanja”
(Obradovicidr. 2009: 65-73).

U jednom od radova prezentovani
su nalazi istrazivanja na manjem uzorku
o kvalitetu zdravstvene zastite starih u
Vojvodini. U predmetnom istrazivanju
konstatovano je da su starije osobe
viSeg stepena obrazovanja i imovinski
bolje situirane ces¢e posecivale lekare
opste prakse i bile spremne da izdvoje
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dodatna sredstva iz sopstvenih prihoda
za vanbolnic¢ku zdravstvenu zastitu i
multimorbiditet. S druge strane, medu
hospitalizovanim pacijentima cescée su
bili pripadnici muskog pola, obi¢no ni-
zeg stepena obrazovanja, kao i ispitanici
koji su ocenili svoje zdravstveno stanje
kao lose ili veoma lose. Istrazivanje je
ustanovilo da postoje izrazene nejed-
nakosti u pruzanju zdravstvenih usluga
starijim osobama, koje je potrebno sma-
njiti sveobuhvatnim javnozdravstvenim
politikama i intervencijama (Cankovi¢
2017:178).

Slucajevi iz prakse isto tako referisu
na konkretne situacije gde je u pitanju
ostvarenje zakonom uredenih prava
pacijenata uopste, kao sto su: ,pravo
na dostupnost zdravstvene zastite, na
informacije, na preventivhe mere, na
bezbednost pacijenta, na obavestenje,
na slobodan izbor, na drugo stru¢no
misljenje, na privatnost i poverljivost,
na pristanak, na uvid u medicinsku do-
kumentaciju, na poverljivost podataka
o zdravstvenom stanju pacijenta, pravo
pacijenta koji ucestvuje u medicinskom
istrazivanju, pravo deteta u stacionar-
nim zdravstvenim ustanovama, pravo
pacijenta da na sopstvenu odgovornost
napusti stacionarnu zdravstvenu usta-
novu, pravo na olakSavanje patnji i bola,
na postovanje pacijentovog vremena,
na prigovor i pravo na naknadu Stete”
(zakon o pravima pacijenata iz 2013.
godine [ZPP] 2019: ¢l. 6-31).

Status starijih osoba, najpre, moze
biti doveden u pitanje kod ostvarenja
prava na pristup zdravstvenoj zastiti,
najc¢esce usled problema teskog stanja
i nebrige za stare u poznim godinama,
kao i usled drugih otezavajuéih okol-
nosti. Populacija starih ulazi u osetljive
grupacije stanovnistva koje su izlozene
povedanom riziku oboljevanja. Smatra
se da veé samo pravo na zdravstve-
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nu zastitu podrazumeva da ustanove
zdravstvene zastite treba da budu lako
dostupne svima i da pacijenti mogu da
koriste njihove usluge kontinuirano, sto
ovde nije slucaj. Pravo na pristup povlaci
za sobom i kvalitet pristupa koji treba da
bude jednako obezbeden za svakog, pa
i za starije pacijente, bez izuzetka i bilo
kog vida diskriminacije.

U postupcima zastite zdravlja starijih
osoba moze biti od vaznosti i valjanost
izjave volje, odnosno primene nacela
pristanka obavestenog pacijenta (in-
formed consent) kao izraza Sireg prava
na samoodredenje u odnosu na telo i
Zivot. Nekada nezavidan polozaj i ozbilj-
na dijagnoza mogu potpuno da kompro-
mituju ili u¢ine nemogudim proceduru
medicinskog odludivanja. Tada postoji
obaveza da se pribavi pristanak srodnika
ili bliskih lica kao zastupnika obolelog,
Sto moze biti od sustinske vaznosti. Me-
dicinska mera protivno volji pacijenta,
odnosno zakonskog zastupnika pacijen-
ta liSenog poslovne sposobnosti, moze
se preduzeti samo u izuzetnim sluca-
jevima, koji su utvrdeni zakonom i koji
su u skladu sa lekarskom etikom. Pored
opstih, zakonom propisanih elemenata
pristanka za sve kategorije pacijenata,
za pacijente sa potrebama mentalnog
zdravlja od posebne vaznosti je propis o
obavezi da ,pacijent lisen poslovne spo-
sobnosti uvek treba i sam da bude uklju-
¢en u donosenje odluke o pristanku na
predlozenu medicinsku meru, a u skladu
sa njegovom zrelosc¢u i sposobnoséu za
rasudivanje i onda kada pristanak u ime
njega daje zakonski zastupnik (stara-
telj)” (ZPP 2019: €. 19, st. 2).

Postoje brojne specifi¢nosti men-
talnog zdravlja kod starijih osoba kao
korisnika rezidencijalnih usluga. U do-
bro organizovanim sistemima kreirana
i implementirana je Povelja o pravima
pacijenata — korisnika rezidencijalnih



usluga (Mujovi¢ 2017: 71), kojom se
naglasava potreba intersektorske sa-
radnje, a koju su i istrazivanja u Srbiji
proucavala i uvrstila u svoje preporuke
(Sjenici¢ i Jovanovi¢ 2017: 119).

Od posebnog znacaja za pripadnike
starijih je, takode, odredba prema ko-
joj pacijent ,ima pravo da odredi lice
koje ¢e u njegovo ime dati pristanak,
odnosno koje ¢e biti obavesteno o pre-
duzimanju medicinskih mera, u slucaju
da pacijent postane nesposoban da
donese odluku o pristanku” (ZPP 2019:
¢l. 16, st. 5). Prepoznaje se isto tako da
za polozaj korisnika usluga mentalnog
zdravlja nekad moze biti primarno pravo
pacijenta da na sopstvenu odgovornost
napusti stacionarnu zdravstvenu usta-
novu (ZPP 2019: ¢l. 27). Po logici stvari
ovo pravo je dopusteno ograniciti, ali
opet kao izuzetak i u zakonom propisa-
nim uslovima.

Pravo na davanje izjava unapred,
odnosno na izricanje naloga unapred,
omogucdava pacijentu da svoju volju o
lecenju iskaze u nekom ranijem mo-
mentu, kao pripremu za slucaj da izgubi
sposobnost odlucivanja. Ove izjave su
posebno relevantne za starije osobe
sa degenerativnim bolestima, kao sSto
je Alchajmerova bolest. Naime, paci-
jent moze da imenuje lice koje ¢e imati
pravo da donosi neophodne odluke u
njegovo ime. Unapred izrazene zZelje
mogu da obuhvate i listu onih medi-
cinskih tretmana kojima pacijent ni u
kom slucaju ne Zeli da bude podvrgnut.
Prema zakonu koji vazi u Srbiji ,,paci-
jent ima pravo da odredi lice koje ¢e u
njegovo ime dati pristanak, odnosno
koje ¢e biti obavesteno o preduzimanju
medicinskih mera, u slu¢aju da pacijent
postane nesposoban da donese odluku
o pristanku”. Ipak, ova odredba zakona
se u praksi pokazala nefunkcionalnom,
bududi da starije osobe vedinom ne
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poznaju zakon, a zdravstvene sluzbe ih
ne informisu o tome, niti je jasno dat
algoritam ostvarenja ovog prava.

Jos jedna specifi¢na oblast prakse
koja moze imati odraza na stariju popu-
laciju predstavlja ucestvovanje starih u
medicinskim istrazivanjima. Ona mogu
biti nedovoljna i dovoditi do deficita u
razvoju lekova neophodnih za stanja
starijih osoba. U tom kontekstu vazni su,
na primer, lekovi za terapiju bola.

Dostojanstven tretman starijih oso-
ba je isto njima svojstven onda kada
se podvrgavaju lecenju u terminalnim
fazama bolesti. Pravo je pacijenta da
bude tretiran kao ljudsko bi¢e. Shodno
vazecem standardu, pacijent ima pravo
na olaksavanje patnjii bola. Pacijentima
pravo na najvisi nivo olaksavanja pat-
nje i bola, saglasno opsteprihvacenim
stru¢nim standardima i etickim princi-
pima, Sto podrazumeva terapiju bola i
humano palijativho zbrinjavanje. Danas
su dobro poznate usvojene smernice
prema kojima svaka starija osoba kojoj
je potrebno palijativho zbrinjavanje
treba daima pravo na pristup bez nepo-
trebnog odlaganja, u okruzenju koje je
u skladu s njenim potrebama i Zeljama,
ukljucujuéi negu kod kuée i u ustano-
vama za dugotrajnu negu. Nedovoljna
politika palijativhog zbrinjavanja dovodi
i do Cestih slucajeva da se starije osobe
podvrgavaju nepotrebnim pregledima,
tretmanima, hospitalizacijama i prijemi-
ma na intenzivnu negu, ponekad i protiv
svoje volje. To je opterecujuce i skupo
za pacijenta, porodicu i drustvo (The
right of older persons to dignity and au-
tonomy in care 2018). Kada je rec o ste-
penu zastite po ovom pitanju u pravu
Srbije, preporuke do kojih se u nekim od
istrazivanja® doslo su posebno naglasile:
3 Projekat ,Unapredivanje ljudskih prava putem
poboljsanja usluga palijativhe nege” Udruzenja
pravnika za medicinsko i zdravstveno pravo Srbije
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,1) palijativno zbrinjavanje se ne odnosi
samo na pacijente s kancerom, vec i na
obolele od drugih neizlecivih bolesti;
2) tezak polozaj osoba koje su na kraju
zivota nikako ne sme da zbog njihove
slabosti umanji i njihovu pravnu i socijal-
nu zastitu. Naprotiv, njima je potrebna
dodatna zastita u svakom pogledu.
Umirudi pacijenti treba da uzivaju sva
osnovna prava pacijenata u skladu sa za-
konom. Tu ne sme da bude diskrimina-
cije ni po zdravstvenom statusu, niti po
drustvenom statusu, kakav ¢esto imaju
marginalizovane grupe; 3) treba na prvo
mesto staviti [judsko dostojanstvo kada
je re¢ o umiruéim pacijentima i prema
njemu meriti sve druge vrednosti; do-
stojanstvo se garantuje Ustavom Re-
publike Srbije i zabranjuje se svaki oblik
necovecnog postupanja; 4) potrebno je
da se u praksi palijativhog zbrinjavanja
postuju sva prava pacijenata, a ovde
posebno pravo na odluku o svom lece-
nju (informed consent), bilo li¢no, preko
zakonskog zastupnika, ¢lana porodice
ili drugog bliskog lica. Treba pravno po-
drzati oblik pacijentove odluke unapred
(advance directive) i planiranu palijativnu
negu na kraju zivota; 5) treba dalje una-
predivati pravo na pristup palijativnim
merama, kako u pogledu kvaliteta uslu-
ga tako i organizaciono, preko razlici-
tih institucija i oblika pruzaoca takvih
usluga; 6) potrebno je dalje raditi na
zakonskoj regulativi, kao i protokolima
i vodi¢ima dobre prakse u palijativhom
zbrinjavanju, sto ¢e doprineti boljem
tretmanu umirudih pacijenata” (Mujovic
2019: 7-29).

— SUPRAM u partnerstvu sa Centrom za palijativno
zbrinjavanje i palijativhu medicinu — BELhospis
iz Beograda, sproveden u periodu od marta do
septembra 2019.

https://doi.org/10.59954/stnv.530

5 TESKOCE U ZASTITI PRAVA
U VEZI SA ZDRAVLJEM

Pripadnici starije populacije kao korisnici
usluga zdravstvene zastite i nege u prak-
si mogu imati razlicita iskustva u pogledu
vrstaiobima usluga, kvaliteta nege, kao
i u odnosu na ishod tretmana. Poznato
je da su starije osobe veoma podlozne
zlostavljanju, ukljucujudi i situacije do
kojih dolazi u pruzanju usluga dugotrajne
nege, a Svetska zdravstvena organizacija
procenjuje da najmanje Cetiri milio-
na starijih osoba dozivi zlostavljanje u
evropskom regionu, svake godine (The
right of older persons to dignity and au-
tonomy in care 2018). Navodi se sudski
predmet voden u vezi sa gerijatrijskom
medicinskom sestrom koja je otpustena
jer je pokrenula krivi¢ni postupak protiv
svog poslodavca navodedi nedostatke
u pruzenoj nezi. Evropski sud za ljudska
prava je prepoznao ovaj problemiizneo
stav da je ,u drustvima sa sve ve¢im de-
lom starije populacije kojoj se pruzaju
razlic¢iti vidovi institucionalne nege i
staranja, a uzimajudi u obzir posebnu
ranjivost pacijenata koji ¢esto nisu u po-
ziciji da samoinicijativno skrenu paznju
na nedostatke u pruzanju nege, Sirenje
informacija o kvalitetu ili nedostacima ta-
kve nege od vitalnog znacaja u cilju pre-
vencije zlostavljanja” (European Court
of Human Rights Court (Fifth Section) —
Judgment (Merits and Just Satisfaction)
— CASE OF HEINISCH v. GERMANY 2021).
Praksa pokazuje da u delu pravne zastite
putem nacionalnih mehanizama starije
osobe nailaze na poteskode, kao Sto su
nedostatak potrebe zastupanja i prote-
Ziranje kada su u pitanju liste ¢ekanja i
duge procedure za koje po pravilu nisu
spremni. Takode, mnoge administrativne
zahteve dozivljavaju kao prepreke. Pret-
hodno navedeno otezava polozaj starih
osoba u ostvarivanju zdravstvenih usluga



i U suprotnostije sa odredbama zakona.
Naime, Zakonom se izri¢ito propisuje po-
stupak istrage o zalbama pacijenata. Cil]
Zalbene procedure je da: 1) pruzi pacijen-
tima informacije o postupku i njihovim
pravima; 2) ponudi pomo¢ u pismenom
podnosenju zalbe; 3) posreduje izmedu
pacijenta i ustanove zdravstvene zastite
u nastojanju da se slucaj resi (Cernus
2013). U pravu Srbije usvojeno je resenje
prema kome pacijent onda kad ,smatra
da mu je uskrac¢eno pravo na zdravstvenu
zastitu, ilida mu je postupkom zdravstve-
nog radnika uskra¢eno neko od prava u
oblasti zdravstvene zastite, ima pravo da
podnese prigovor zdravstvenom radniku
koji rukovodi procesom radaili direktoru
zdravstvene ustanove (privatne prakse)
ili savetniku za zastitu prava pacijenata”
(Zakon o pravima pacijenata iz 2013.
godine 2019: ¢l. 30). Drugi oblik pravne
zastite predstavlja pravo pacijenta na
naknadu nastale Stete. Naime, , pacijent
koji zbog struc¢ne greske zdravstvenog
radnika u ostvarivanju zdravstvene za-
Stite pretrpi Stetu na svom tely, ili se
stru¢nom greskom prouzrokuje pogor-
Sanje njegovog zdravstvenog stanja, ima
pravo na naknadu Stete prema opstim
pravilima o odgovornosti za Stetu. Pravo
na naknadu Stete ne moze se unapred
iskljuciti ili ograniciti” (ZPP 2019: ¢l. 31).

6 KAPACITETI ZDRAVSTVENIH
SISTEMA U PRUZANJU
ZDRAVSTVENIH USLUGA
STARIJIM OSOBAMA

Sve drzave sveta suocavaju se sa izra-
Zenim trendom povecanja broja starijih
osoba u ukupnoj populaciji. lako je pr-
vobitno razmatran u visokorazvijenim
zemljama koje su se prve suodile sa sve
brojnijom starijom populacijom u ukup-
noj populaciji, fokus na proces starenja
je postao globalni drustveni fenomen od
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1980-ih godina. Tome je doprinelo pro-
secno produzenje zivotnog veka (Obadi¢
i Smoli¢ 2008: 86). Posledice demograf-
skog starenja stanovnistva ogledaju se u
povedanim troskovima za javno zdravlje.

Javni zdravstveni sistem predstavlja
osnov evropskog koncepta socijalne za-
Stite te, posledicno, evropske zemlje iz-
dvajaju sve vise budzetskih sredstava za
finansiranje zdravstvene zastite. U tome
posebno prednjace Austrija, Nemacka,
Francuska, Holandija i Belgija koje ulazu
znacajniji deo bruto domaceg proizvoda
u zdravstvenu zastitu. Pojedine zemlje
EU poput Greke, Italije, Irske, Portugala i
Spanije su u prethodnom periodu, usled
Subprime krize i zapadanja u duznicku
docnju, smanjile sredstva za zdravstve-
nu zastitu, sto se posledi¢no odrazilo i
na kvalitet zdravstvene usluge njihovih
gradana (Sovilj 2018: 146). Medutim,
uprkos ekonomskoj krizi i recesiji, drzave
se konstantno suocavaju sa raznovrsnim
izazovima finansiranja zdravstvenog
sistema usled permanentnog porasta
troskova i ogranicenih resursa. Medu
glavnim uzrocima porasta troskova u
pruzanju usluga zdravstvene zastite su
prevashodno promene u demografskim
trendovima i sve vece ucesce starih u
ukupnoj populaciji koji imaju poveca-
ne potrebe za zdravstvenom negom i
zbrinjavanjem, porast broja osoba sa
hroni¢nim oboljenjima koja se multipli-
ciraju u starijoj dobi, razvoj i primena
inovativnih terapija i medikamenata
u zdravstvu koji su skupi, kao i porast
ocekivanja korisnika (pacijenata) zdrav-
stvene zastite (Jurlina Alibegovi¢ 2014:
339). Imajudi u vidu da se sve navedeno
odrazava na porast troskova lecenja, te
samim tim javni sektor zdravstva nije u
moguénosti da efikasno zadovolji sve
potrebe korisnika zdravstvenih usluga,
prvenstveno starih osoba, kontinuirano
se sprovode reforme zdravstvene zastite
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uklju¢ivanjem privatnog sektora u pruza-
nje zdravstvenih usluga.

Danas vedina evropskih zemalja fi-
nansira zdravstvenu zastitu stanovnistva
kako iz javnih, tako i iz privatnih izvora.
U javne izvore finansiranja spadaju bu-
dzetski prihodi, kao i doprinosi po osno-
vu obaveznog socijalnog osiguranja.
Privatne izvore finansiranja zdravstvene
zastite obuhvataju sredstva koja placaju
privatna zdravstvena osiguranja, dobro-
voljni prilozi, kao i sredstva koja gradani
placaju iz sopstvenog dZzepa za potrebe
lecenja (Jovici¢ 2014: 8). U savremenom
zdravstvenom okruzenju sve je izraze-
niji trend pruzanja zdravstvenih usluga
preko institucija privatnog zdravstvenog
sektora, pri ¢emu drzavama nedostaje
direktna kontrola nad pojedinim kom-
ponentama zdravstvenog sistema. Kako
je Svetska zdravstvena organizacija
konstatovala, privatno pruzanje zdrav-
stvenih usluga belezi kontinuirani rast
u ovom sektoru koji zauzima sve vedi
udeo na zdravstvenom trziStu Sirom
sveta (WHO 2010: 1). U prilog tome
navodimo da je i Nacionalna zdrav-
stvena sluzba Velike Britanije (National
Health Service — NHS), koja je dugo bila
stozer univerzalne zdravstvene zastite
koju finansira drzava, prosla strukturne
promene omogucavajudi privatnom sek-
toru pruzanje zdravstvenih usluga radi
unapredenja zdravstvene zastite sta-
novnistva (Chapman 2014: 123). U me-
duvremenu, privatni sektor se, osim u
razvijenim zemljama, i U nerazvijenim
zemljama sve vise ukljucuje u pruzanje
zdravstvenih usluga (WHO 2000: 2).
Osim prvobitnog angazovanja privatnog
sektora u pruzanju zdravstvenih usluga
na primarnom nivou zdravstvene zastite,
vremenom je prosiren delokrug poslova
ovog sektora, te su ukljuceniiu pruzanje
zdravstvenih usluga na sekundarnom i
tercijarnom nivou zdravstvene zastite,
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odnosno uizgradnju i odrzavanje zdrav-
stvene infrastrukture.

Pored toga, poslednjih decenija u
visokorazvijenim zemljama kreirana je
praksa osnivanja javno-privatnih part-
nerstava u zdravstvu s ciljem poboljsa-
nja zdravstvenih usluga. Ugovorima o
javno-privatnom partnerstvu ureduju se
medusobna prava i obaveze u pruzanju
zdravstvenih usluga. Tako, na primer,
u Austriji, Danskoj, Nemackoj i Velikoj
Britaniji ugovorima o javno-privatnom
partnerstvu regulise se pruzanje zdrav-
stvenih usluga u bolnicama (npr. ishrana,
sterilizacija), dok se u Velikoj Britani-
ji, osim navedenih usluga, ugovorima
predvidaizgradnja, odrzavanje i nabavka
medicinske opreme. Realizacijom ugo-
vora o javno-privatnom partnerstvu u
Cegkoj su izgradene dve bolnice i dija-
gnosticki centar, dok je npr. u Francu-
skoj podignuto Sest bolnica i nekoliko
gerijatrijskih centara (Jurlina Alibegovi¢
2014: 341-342). Iskustva evropskih ze-
malja predstavljaju primer dobre prakse
kako su kroz realizaciju javno-privatnih
partnerstava podignuti znacajni infra-
strukturni objekti u zdravstvu, poput
bolnica, hospisa, gerijatrijskih centara i
domova za stare za pruzanje odgovara-
juce nege i zbrinjavanja starih lica, a sve
sa ciliem unapredenja njihovog zdravlja,
odnosno kvaliteta Zivota. Ovo je poseb-
no znacajno bududi da se na ovaj nacin
postize povecanje smestajnih kapaciteta
u zdravstvenim institucijama za prihvat

4Medutim, nasuprot primarnoj zdravstvenoj zastiti u
kojoj je pregovaranje i zakljucivanje ugovora izmedu
fondova privatnog osiguranja i lekara ustaljena praksa,
u sekundarnoji tercijarnoj zdravstvenoj zastiti drzava
preuzima aktivniju ulogu u definisanju uslova placanja
za pruzene usluge nege i zbrinjavanja. U praksi
razvijenih evropskih drzava sasvim je normalno da
regulatorni drzavni organi propisu obavezu pacijenata
da placaju participaciju prilikom koris¢enja bolnicke
odnosno klinicke nege, uglavnom u odredenom
pausalnom iznosu za svaki dan proveden u bolnici
odnosno na klinici (Jovici¢ 2014: 26).



starih lica, uzimajudi u obzir da gotovo
sve evropske zemlje imaju problem sa
deficitom smestajnih kapaciteta, a da
je kod starih lica izrazenija potreba za
zdravstvenom negom i zbrinjavanjem u
zdravstvenim ustanovama. Svakako, po-
zitivna reSenja iz uporednopravne prakse
mogu koristiti kao potencijalni pravac
razvoja javno-privatnog partnerstva u
zdravstvenom sistemu Srbije.

Globalni trend privatizacije sistema
zdravstvene zastite predstavlja znacajan
rizik za pravi¢nu dostupnost zdravstvenih
usluga, posebno za stara lica, siromasne
i druge vulnerabilne ili marginalizovane
grupe (Chapman 2014: 129). Uzimajudi
u razmatranje trend povecanja uceséa
privatnog sektora u pruzanju zdravstvene
zastite stanovnistva, posebno spremnost
pojedinaca za izdvajanje ,iz dzepa” radi
kvalitetnije zdravstvene nege u situaciji
kadaistu obavezno zdravstveno osigura-
nje ne pokriva u dovoljnoj meri, postavlja
se pitanje kako obezbediti da stara lica
dobiju adekvatnu i kvalitetnu zdravstve-
nu uslugu uz prihvatljivu cenu, imajudi
u vidu njihove relativno niske prihode.
Osim toga, ogranic¢ena finansijska izdva-
janja u uslovima znacajnih socioekonom-
skih promena, sjedne strane, i neophod-
nost ostvarivanja jednakosti u zdravlju
za sve drustvene grupe, s druge strane,
nalaze se u koliziji, te je neophodno
utvrditi odgovarajudi nacin prevazilazenja
problema, a sve u kontekstu odrzivosti
zdravstvenog sistema (Sovilj, Stojkovié
Zlatanovi¢ i Skobo 2020: 155). Shodno
tome, neophodno je jasno i precizno de-
finisati ugovorna prava i obaveze izmedu
ucesnika ujavno-privatnom partnerstvu
u zdravstvenom sistemu, ukljucujudi
podelu profita, odnosno gubitaka medu
partnerima. Dakle, potrebno je usposta-
viti ravnotezu, te dopustiti ucesnicima
privatnog sektora da omogucde pruzanje
inovativnih i delotvornih usluga nege i
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zbrinjavanja starih lica, s jedne strane,
a s druge strane drzava mora obezbe-
diti uslove (putem participacije i sl.) da
stara lica mogu ostvariti nameravane
zdravstvene usluge (Jurlina Alibegovi¢
2014: 346).

7 ZDRAVSTVENA ZASTITA
STARIJIH OSOBA - POKRIVENOST
USLUGA PO OSNOVU OBAVEZNOG
ZDRAVSTVENOG OSIGURANJA

Kao Sto je u prethodnom delu ukazano,
finansiranje i pruzanje zdravstvene zasti-
te starim osobama predstavlja nepreva-
ziden problem u svim zemljama sveta.
Sprovedena istrazivanja demonstriraju
da su troskovi za javno zdravlje lica stari-
jih od 65 godina znacajno vedi u odnosu
na lica drugih starosnih dobi (Nestic i
Rubil 2014: 93). Posledica porasta udela
starijeg stanovnistva u ukupnoj populaci-
ji, odnosno povecanje njegove prosecne
starosti, ogleda se u povec¢anom kori-
$¢enju bolnickih usluga (¢ak dve trecine
udela u povedanju bolnickih usluga), kao
i u povecanoj potrosnji medikamenata
(Obadi¢ i Smoli¢ 2008: 92). Upravo je
starosna dob u direktnoj sprezi sa po-
vec¢anom zdravstvenom uslugom kako
u javnom, tako i u privatnom sektoru.
Kao tipican primer navodimo naknadu
odnosno participaciju za lekove, koja se
ureduje ugovorima koje zakljucuju far-
maceutske kuce sa fondovima zdravstve-
nog osiguranja uz posredovanje drzave.
U organizovanju i sprovodenju pracenja
propisivanja medikamenata, uloga na-
dleznih organa je dvostruka s obzirom
na to da se nastoje smanijiti troskovi uz
istovremeno sprecavanje zloupotrebe
lekova (Jovici¢ 2014: 27).

Uprkos tome Sto veéina drzava izdvaja
dodatna sredstva BDP-a za zdravstvo, ipak
je to nedovoljno kako bi se pokrile sve
neophodne usluge zdravstvene zastite

STANOVNISTVO, 2023, 61(2), 31-49



44 | Society and the health of the elderly — a perspective from medical and health law

iz obaveznog zdravstvenog osiguranja.
Shodno tome, brojnim regulatornim
propisima (zakoni, pravilnici) drzave na-
stoje da odrede medicinske usluge koje
su pokrivene obaveznim zdravstvenim
osiguranjem. U gotovo svim evropskim
zemljama uobicajena je praksa da paketi
obaveznog zdravstvenog osiguranja
obuhvataju razne zdravstvene usluge u
ambulantnoj i bolni¢koj nezi, kao i par-
ticipaciju za medikamente i medicinska
pomagala (Jovici¢ 2014: 27).° Primera
radi, u nemackom zdravstvenom osigura-
nju ne postoji konacan katalog precizno
definisanih medicinskih usluga name-
njenih starim licima koje su pokrivene
obaveznim zdravstvenim osiguranjem.
Peta knjiga Socijalnog zakonika odreduje
koje su zdravstvene usluge pokrivene
obaveznim osiguranjem: ,prevencija, za-
stita i lecenje koje obuhvata ambulantno
i bolnicko lecenje, stomatoloske usluge,
kuéna nega, rehabilitacija, socioterapija,
medicinska pomo¢ u hitnim slucajevima,
kao i transport pacijenata” (Glinti¢ 2014:
48). Nemacki sistem zdravstvenog osi-
guranja temelji se na postojanju brojnih
zdravstvenih kasa. Zdravstvene kase koje
imaju vise starih i bolesnih lica dobijaju
viSe sredstava naspram zdravstvenih kasa
koje mahom osiguravaju mlade osobe.®

5 Paketi zdravstvenih usluga zapravo predstavljaju
katalog odnosno spisak medicinskih usluga koje su
pokrivene obaveznim zdravstvenim osiguranjem.
Ovi spiskovi su vazni i starim licima kao korisnicima
medicinskih usluga s obzirom na to da se mogu
informisati koja prava imaju po osnovu obaveznog
zdravstvenog osiguranja. Liste o obaveznom
paketu zdravstvenih usluga podlozne su izmenama
i dopunama kako bi se adaptirale novim lekovima
i inovativnim tehnologijama. Uobicajeno je da se
jednom godisnje azurira lista kako bi se prosirila na
nove lekove ili medicinsko-tehnicka pomagala za koje
je prethodno utvrdeno da su delotvorni i medicinski
neophodni (Jovic¢i¢ 2014: 31-32).

6 U Nemackoj postoji nekoliko vrsta zdravstvenih
kasa: opste, regionalne, dopunske, korporativne,
poljoprivredne, rudarsko-zelezni¢ko-pomorske, kao
i kase namenjene pojedinim profesijama. Stara lica
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Pojedine zemlje poput Svedske pruzaju
Sirok spektar usluga za stare osobe, koje
su pokrivene obaveznim zdravstvenim
osiguranjem. Tako, program zdravstvene
zastite obuhvata usluge pomodi starim
licima u sopstvenim domovima, sme-
$taj starih u stacionarne zdravstvene
ustanove, te institucionalnu zastitu u
domovima. Zdravstvena zastita starih
obuhvata, takode, kuéne posete lekara,
prepisivanje terapije, kao i bolnicko le-
¢enje. Subvencionisanjem zdravstvenih
usluga u sopstvenim domovima Svedska
vlada nastoji da omogudi dostojanstven
Zivot svojim sugradanima i u najstarojoj
dobi (Leibovich i dr. 1998).

| domadi zakonodavac prati evropske
tekovine u pogledu obuhvata zdravstve-
nih usluga iz obaveznog zdravstvenog
osiguranja. Tako su obaveznim zdrav-
stvenim osiguranjem pokrivene sledece
usluge starim licima: le¢enje u primarnoj
zdravstvenoj zastiti od strane izabra-
nog lekara, ambulantni pregledi kod
lekara specijaliste i bolnicko lecenje,
stacionarno lecenje, kuéno lecenje,’
kao i palijativho zbrinjavanje (ZZO 2023:
¢l. 55). Takode, starim licima pruza se

kao osiguranici imaju na raspolaganju preko 150
zdravstvenih kasa koje pruzaju zdravstvene usluge
po osnovu obaveznog osiguranja i koje se nalaze u
privatnom vlasnistvu. Takode, osiguranicima je data
moguénost da mogu promeniti zdravstvenu kasu po
isteku roka od 12 meseci (Glinti¢ 2014: 46).

7 Stara lica upucuju se na stacionarno lecenje kada im
neophodnu zdravstvenu uslugu u vidu dijagnostike,
lecenjaili rehabilitacije nije moguée pruziti u kuénim
ili ambulantnim uslovima. U izuzetnim uslovima,
starim licima koja su u terminalnoj fazi bolesti i
napokretna su, odnosno pokretna uz pomo¢ drugih
lica, a kojima je neophodno palijativno zbrinjavanje,
obezbedice se kratkotrajno lecenje u stacionarnoj
ustanovi zarad primene simptomske terapije i nege
(220 2023: ¢l. 57). Ako je medicinski neophodno i
opravdano, nakon stacionarnog lecenja nastavlja
se kuéno lecenje. Kuéno lecenje odobrava izabrani
lekar ili lekar specijalista u slucaju kada je staroj osobi
potrebna primena parenteralnih lekova, medicinska
i rehabilitaciona nega koju zdravstveni radnik moze
pruziti u kuénim uslovima (ZZO 2023: ¢l. 58).



medicinska rehabilitacija zarad , pobolj-
Sanja ili uspostavljanja nepostojede,
izgubljene ili ostecene funkcije, koja je
nastala zbog kongenitalnih anomalija,
razvojnog poremecaja, akutne bolesti
ili povrede, pogorsanja hroni¢ne bolesti
ili medicinske intervencije. Medicinskom
rehabilitacijom obezbeduje se utvrdiva-
nje, primena i evaluacija rehabilitacionih
postupaka koji obuhvataju kineziterapiju
i sve vidove fizikalne, okupacione terapi-
jeiterapije glasaigovora, kaoiodredene
vrste medicinsko-tehnic¢kih pomagala,
namestanje, primenu i obuku za upotre-
bu tog pomagala kod stare osobe” (ZZO
2023: ¢l. 64). Nasuprot vedini evropskih
sistema zdravstvenog osiguranja koji ne
pokrivaju stomatoloske usluge starim
licima po osnovu obaveznog osiguranja,
domaci zakonodavac je pokrio odredene
stomatoloske usluge obaveznim zdrav-
stvenim osiguranjem. Tako je licima
starijim od 65 godina obezbedena izrada
akrilatne totalne i subtotalne proteze u
visini od najmanje 65% od cene zdrav-
stvene usluge iz sredstava obaveznog
zdravstvenog osiguranja (ZZO 2023: ¢l.
63, st. 1, tac. 7, a u vezisa ¢l. 131, st. 1,
tac. 4). Pored toga, starim licima obezbe-
denasuocnaislusna pomagala uiznosu
od 65% od cene zdravstvene usluge iz
sredstava obaveznog osiguranja (¢l. 131,
st. 1, tac. 4).

Kao Sto smo ukazali u prethodnom
delu, usluge nege i zbrinjavanja starih
lica kako u evropskim sistemima zdrav-
stvenog osiguranja, tako i u domacem
zdravstvenom sistemu nisu u potpuno-
sti pokrivene iz obaveznog zdravstve-
nog osiguranja. Upravo, visoki troskovi
zdravstvenih usluga koje su neophodne
starim licima, a koje istovremeno prati
sve manje ucesé¢e mladeg, radno spo-
sobnog stanovnistva iz cijih bi se zarada
delom finansirala socijalna zastita, kao i
skupo upravljanje fondovima socijalnog
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osiguranja, uz nezaustavljiv napredak
ostvaren na polju medicine i farmacije,
samo su neki od cinilaca koji su dopri-
neli finansijskoj neodrzivosti sistema
obaveznog zdravstvenog osiguranja
(Glinti¢ 2022: 358). Sledstveno tome,
prethodnih decenija iniciran je razvoj
dobrovoljnog zdravstvenog osigura-
nja. Medutim, dobrovoljno zdravstveno
osiguranje razlikuje se od obaveznog
s obzirom da nije dostupno svima pod
istovetnim uslovima, jer osiguravadi
nemaju obavezu da zakljucuju ugovore
o dobrovoljnom osiguranju sa svakim ko
im se obrati. Ovaj vid osiguranja narocito
ne pogoduje starim licima bududi da osi-
guravadi nude ugovore starim licima sa
krac¢im trajanjem, iliim zara¢unavaju vise
premije ako procene da je izrazen vedi
rizik od oboljevanja (Jovici¢ 2014: 38).
Imajudi u vidu diskriminatoran pristup
prema starim licima, prvenstveno zbog
slabijeg zdravstvenog stanja i platezne
(ne)mogucnosti (uglavnom niski prihodi),
u praksi se ovaj vid zdravstvenog osigu-
ranja pokazao izuzetno destimulativan
za stariju populaciju.

8 ZAKLJUCNE NAPOMENE

Pristup pitanjima medicinskog i zdra-
vstvenog prava u sagledavanju polozaja
i perspektive za sve one koji pripadaju
populaciji starih od vitalnog je znacaja
za svaku drustvenu zajednicu. Rec je o
zdravstvenom kontekstu, Sto znacdi o
¢uvanju najvaznijih covekovih vrednosti
kakve su zivot, zdravlje, telesni i psihicki
integritet. Starije osobe su po pravilu
radno neaktivne, razli¢itog ekonomskog
statusa. Predstavljaju ranjivu populaciju,
amoze se redi cesto i marginalizovanu u
zdravstvenim aspektima kako u komu-
nikaciji sa profesionalcima u zdravstvu,
sa drugim drustvenim grupama, tako i
od samog zdravstvenog sistema usled
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nedovoljnih resursaili drugih prioriteta.
Njihova zastita odnosi se pre svega na
ocCuvanje zdravlja i dobrobiti za stare.
Ustanovljeno je da se problemi sa men-
talnim zdravljem i invaliditetom cesée
javljaju u starijoj zivotnoj dobi i njima
treba posvetiti ve¢u paznju. Zakljucuje se
takode da, uprkos sve ve¢em broju sta-
rijih osoba i njihovoj potrebi za stalnom
zdravstvenom zastitom, jos uvek postoji
nedovoljna organizovanost i obucenost
sluzbi gerijatrije i gerontologije u zdravs-
tvenim profesijama. Sve su to segmenti

ZAHVALNICA

zastite koje treba unaprediti u zdravstve-
nom sistemu i drustvenoj zajednici Srbije.
Posebnu paznju zavreduju institucionalni
kapacitetii finansijska odrzivost sistema
obaveznog zdravstvenog osiguranja. Nai-
me, adekvatno regulisanje i finansiranje
obaveznog zdravstvenog osiguranja
treba da omogudi kvalitetniju zdravst-
venu uslugu stanovnistvu, prvenstveno
starim licima kao ranjivoj populaciji kojoj
je potrebno obezbediti ve¢u dostupnost
zdravstvenih usluga, kao i Siri obim prava
s tim u vezi.

Rad je napisan u okviru Programa istraZivanja Instituta drustvenih nauka za 2023. godinu, Koji
podrzava Ministarstvo nauke, tehnoloskog razvoja i inovacija Republike Srbije.
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1 INTRODUCTION

The world of work is a complex web of
many factors. It is influenced by several
areas of law, as work creates value, is
the driving force of the economy, and
is a source of livelihood and dignity for
the individual. Of particular importance
is how people, as workers, view the
legal environment in which they work,
be it labour law or social security law, as
a means of ensuring fair and equitable
work.

When it comes to young workers, we
must be particularly careful, as in many
countries their labour market situation
is worrisome. The European Commis-
sion has also stated in its proposal on
traineeships Article (1) of the Council
Recommendation of 10 March 2014 on
a Quality Framework for Traineeships
[QFT] (2014), in the following: that youth
unemployment rates have achieved
historical peaks in the past years in
many Member States, thus fostering
the employability of young workers is
in fact key to bringing them onto the
labour market. In Europe, we are wit-
nessing ageing societies in which the
emergence of young workers in the so-
cial supply chain network is particularly
important. If young workers are valued
players in the overall labour market,
they can contribute to sustaining the
national economy at a higher level and
with greater efficiency, even in the face
of increasing demographic challenges.
This is a particularly important objective,
anditis therefore necessary to examine
the employment sectors that often
become the framework for the work of
young labour market actors, looking at
whether these specific forms of work are
actually properly regulated and capable
of guaranteeing young workers a fair
and equitable working environment.
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This is particularly important because,
if they are not traditionally employed as
employees, young workers face difficul-
ties accessing the labour market and the
stable living conditions.

Traineeships have received particu-
lar attention from the European Union
in 2023. EU research has shown that
the extent and quality of regulation of
traineeships varies between Member
States, there is a diversity of approaches
and legal bases regarding the numerous
types of traineeships (Miller 2022), even
though it affects many young people
starting their careers, determining their
first steps towards the labour market,
and diversity and different security
conditions are also a major obstacle to
international free mobility. This disparity
isillustrated by the fact that, on average,
only 61% of respondents in each Mem-
ber State surveyed stated that they had
full or partial access to social protection
during their traineeship. This low rate
is certainly a cause for concern and has
prompted the Council of the European
Union to call for the updating of the
quality framework for traineeships to be
one of the key outcomes of the Europe-
an Year of Skills (European Commission
2023a). This way in 2014, the Council
formulated guidelines for its member
states on how to improve the quality
of what it chose to call ‘traineeships’
(Stewart et al. 2021). The European Com-
mission itself urges that differences in
the rights and conditions of traineeships
should be explored and addressed to
ensure equity for all trainees (European
Commission 2023b). In addition to the
Commission, other EU bodies such as the
European Parliament are also commit-
ted to the cause, which has “repeatedly
underlined the importance of ensuring
implementation of quality traineeships”
(Miller 2022: 8).



2 METHOD

The focus of the research is on the
specific employment structures related
to young workers, namely traineeships,
with a particular focus on Hungary. The
reason is that comprehensive labour
law regulation and social security are
essentially linked to traditional employ-
ment in labour law systems following
the Fordist tradition. The special form
of employment under study — train-
eeship — falls outside the category of
traditional employment relationshipsin
Hungarian legislation, and it is therefore
worth examining the research question
of whether it nevertheless guarantees
young workers an appropriate legal
framework and social security. The hy-
pothesis of the research is that this
is not the case in the Hungarian legal
system, given the predominance of
the typical employment relationship in
the detailed and extensive legislative
processes in Hungary. Our hypothesis
is that the regulation of traineeship in
Hungary is too complex, complicated,
almost incomprehensible for the young
workers, and inconsistent, and thus does
not provide an adequate framework for
the atypical, yet frequent employment
as trainees of young workers.

This assumption is to be substantiat-
ed or refuted by examining national case
law and literature, as well as national
legal sources using comparative legal
methods, which are a common type of
qualitative legal research methodology.
Before doing so, existing statistical data
will be presented to justify the impor-
tance of investigating thisissue, pointing
out the large number of people involved.

For the conceptual framework, we
use the EU conceptual toolbox. The QFT
(2014) states in the Article (27) that for
the purpose of the Recommendation
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“traineeships are understood as a lim-
ited period of work practice, whether
paid or not, which includes a learning
and training component, undertaken in
order to gain practical and professional
experience with a view to improving
employability and facilitating transition
to regular employment”. Following this
conceptual background, we should see
that two types of traineeships are rele-
vant to this research, as they fall within
the scope of the QFT: Active Labour
Market Policy (ALMP) Traineeships and
the Open market traineeships (OMT).
The Active Labour Market Policy Train-
eeship is nothing less than “traineeship
is offered to (young) unemployed or
those at risk of becoming unemployed
to increase their employability/skills with
aview to supporting their entry into the
labour market” (European Commission
2023b: 2). Traineeships as part of active
labour market policies, are this way based
on a tripartite agreement with the aim
to help unemployed or inactive young
people into employment. There is usu-
ally a public institution, Public Employ-
ment Services acting as an intermediary
between the host organization and the
trainee and also supervises the train-
eeship. On the contrary, Open Market
Traineeships are defined as bilateral,
non-mandatory, and private agreements
between a trainee and a traineeship
provider. They do not have a formal
connection to education or training and
opposite to the Active Labour Market
Policy Traineeship, there is no third
party in this relationship in addition to
the trainee and the traineeship provider.

Of course, individual Member States
may have a few other traineeship formats,
as there is no standardized regulation.
The present research is limited to the
presentation and evaluation of those
forms of traineeships which fall within the
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scope of the QFT, i.e., which are the focus
of EU research and are known in the Hun-
garian legal system. For example, we do
not examine traineeships that are part of
the curricula of formal education. These
are optional or mandatory work-based
forms of learning and are often concluded
with the involvement of the educational
institutions. These traineeships do not fall
within the QFT scope, “as it is considered
that those traineeships are of better
quality, due to the quality assurance by
the educational institutions involved”
(European Commission 2023b: 2).

3 RESULTS

3.1 STATISTICS ON THE
EMPLOYMENT OF YOUNG WORKERS

Both the European Union and the na-
tional statistical offices monitor employ-
ment policy trends and labour market
developments in national labour mar-
kets. In the following lines, we focus on
traineeships as a form of employment
tailored to young workers, targeting
those just starting their careers, and its
data. The European Parliamentary Re-
search Service in 2022, based on 2016
data, has established the share of young
population (15-34 years old) with at
least one traineeship experience, which
can be an important cornerstone to as-
sess the share of young workers affected
by traineeships and their legal regula-
tion. It shows that almost half (46%) of
the social group surveyed is affected by
traineeships in the EU average, which is
similar For Hungary (45%) (Mdller 2022).

More recent results are available in a
Eurobarometer survey, that took place
between 15 and 24 March 2023, and 26
334 people participated, between 18
and 35 years from all EU Member States.
This survey reveals that traineeships
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are a very important stepping stone for
young workers into the labour market.
The research concluded that 78% of
young people surveyed participated in
at least one traineeship. It should also
be noted that 19% of young workers
surveyed said their first work experience
was a traineeship (Eurobarometer 2023).
There seems to be a high participa-
tion of young people in traineeships,
which may be based on a different legal
status, as national regulations, especially
in terms of social security, vary widely.

3.2 THE COMPLEX REGULATION
OF TRAINEESHIPS FOR YOUNG
WORKERS IN HUNGARY

In order to improve the Community
framework for traineeships in all Mem-
ber States, it is necessary to examine
the legal framework for traineeships
from the employment perspective. This
need is also substantiated, for exam-
ple, by a 2019 decision in a complaint
procedure, which draws attention to
the widespread phenomenon of unpaid
internships in Belgium (Hajdd 2022). In
this paper, we present the Hungarian
system of Open Market Traineeship and
Active Labour Market Policy Traineeship,
exploring the above hypothesis that
currently in Hungary young people are
faced with a complex and inconsistent
set of rules, inadequate and fragmented
labour legislation, uncertain social secu-
rity frameworks.

If we look at traineeships in the Hun-
garian legal system, we can see that
traineeship employment is governed
by a complex and complicated set of
rules. The focus of the research is on
two types of traineeship based on the
methodology described above: Active
Labour Market Policy Traineeships and
the Open market traineeships:



A. Legal categories and regulation
of Open Market Traineeship in the
Hungarian system

Within the category of Open Market
Traineeships, there are two types of le-
gal relationship available in the Hungar-
ian legal system. First, there is a student
employment contract under the Article
44 of the Act CCIV of 2011 on National
Higher Education (2016). Student em-
ployment contracts regulate in the case
of Article 44(1), point a) the dual train-
ing, therefore, they are not covered in
this research. However, according to the
Article 44(1), point b), in this relationship
the student may work on the basis of
a student employment contract in the
higher education institution orin a busi-
ness organisation with the participation
of the higher education institution, in
the core activity of the higher education
institution, in a field unrelated to the
study programme. This regulation there-
fore falls within the scope of the OMT,
and must be examined in this research.

The legislator has established the
following rules in relation to the legal
relationship. According to the reason-
ing of the law, this case will allow for
a more flexible possibility of student
employment by allowing the student to
be employed by their higher education
institution under a student employment
contract in a field not strictly related to
the course of study, for example in the
study office. Students working under a
student employment contract are sub-
ject to the provisions of the Labour Code
and are therefore considered employ-
ees, but not in every case. Open market
traineeships may be covered typically
by normal employment contracts with
full employment and social protection.
However, the Government intended
lay down more favourable conditions
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for students than those provided forin
the Labour Code when determining the
rules relating to student employment
contracts. This intention has resulted
in, based on the amendment, from 18
December 2018, a student does not
need to conclude a student employment
contractin the case of work not directly
related to the training programme in
the higher education institution orin an
economic organisation established by
the higher education institution (so in
case of Article 44 (1) point b)), and the
higher education institution may employ
the student by means of an assignment
contract in such cases, as explained in
the reasoning of the Act. This also means
that the remuneration is based on the
agreement of the parties, there is no
mandatory minimum (Hajdu 2022).
The second relationship in the cate-
gory of OMT, employment with a schol-
arship, is regulated by Act CXXIIl of 2004
on Promoting the Employment of Young
People Starting out on Their Careers,
Unemployed People over Fifty Years of
Age and People Looking for Work after
Caring for a Child or a Family Member,
and Employment with a Scholarship
[Act CXXIII] (2022). Employment with
a scholarship may be concluded by the
scholarship holder and their employer,
if the scholarship holder is a person
under 30 years, within two years of re-
ceiving a diploma, who is not employed
in a private or a public employment
relationship, and the employer may be
either a private employer under the
scope of the Labour Code, or any public
employer under the scope of any pub-
lic employment Act. The employment
rules are contained by Articles 9-16 of
Act CXXIll (2022), and many provisions
of the Labour Code listed by Article 15
of this Act. Although this is a special
employment relationship with the aim
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of participating in work training, most
of the employment protection of the
Labour Code applies to it. Formally the
trainee although is not an employee, as
the parties do not enter into an employ-
ment relationship (For example, they are
not covered by a collective agreement
which covers the employer).

Examining the employment statuses
of these trainees, we can find differ-
ences between the two regulations, as
well as in the case of social security reg-
ulation. When we think about the legal
obligation of the general remuneration,
in the case of the student employment
contract we can find the legal obligation
in general, but occasionally traineeships
in a budgetary body may take place with-
out a student employment contract and
without remuneration, by agreement.
Althoughin the case of the employment
with a scholarship we cannot talk about
the employee status, specific regulation
still exists about the obligation in con-
nection with the general remuneration.
Based on that, the sum of the monthly
scholarship may not be less than the cur-
rent minimum statutory monthly wage
for full-time employees.

Other types of regulation can be
observed when examining of the com-
pensation for the trainee. In the case
of student employment contract, the
training centre may, at its discretion,
provide the student with other allow-
ances and benefits (e.g. travel allowance,
meal ticket or voucher), but the extent
of these and the conditions under which
they are granted must be specified in-
dividually in the student’'s contract. In
comparison regarding the employment
with a scholarship, the compensation is
paid by the “employer”, and the rules
on the reimbursement of expenses in
the Labour Code apply to the amount
in this case.
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The trainees in these two relation-
ships are in a similar situation in terms
of social security legislation. In the cases
of accident and occupational injuries
and sickness and healthcare, the train-
ee is liable to pay contributions and
therefore has access to these benefits
based on their status as a trainee and
is considered as a person covered by
social security. The situation is similar
for unemployment benefits, where the
contribution is borne by the trainee, as
well as for old-age benefits and mater-
nity benefits, in particular infant care
allowance. A similarity between the
two traineeships is that both require a
written agreement indicating allowance
or compensation, amount, and how the
trainee or the traineeship provider can
terminate the traineeship. An important
difference in the purpose of traineeships
is thatin the case of employment with a
scholarship the tasks allow the trainee to
work towards their learning and training
objectives, however, this is not the case
with the student employment contract,
where the student works for the organ-
isation or university but not in the field
of activity related to their profession.

B. Legal categories and regulation of
traineeships as part of active labour
market policies in the Hungarian
system

ALMP traineeships with the involvement
of the Public Employment Service do
not exist in Hungary. There are three
other forms of work, closely related to
the concept of an ALMP traineeship,
but without involvement of the Public
Employment Service. In view of this, this
is the subject of the present study.
Traineeships as part of active la-
bour market policies are regulated by
Act LXXVII of 2013 on Adult Education



(2023) in the form of the adult education
contract. Articles 1 and 12/A-13/B of this
Act regulates, that the scope of the Act
extends over training and education
provided by natural person, individual
entrepreneur, private company, organi-
zation, legal person as a business activity,
internal training, adult training. Adult
education legal relationship may be es-
tablished by a written adult education
contract by the service provider and the
recipient person, thus we can speak of a
bilateral legal relationship in the context
of this traineeship.

Thinking of the employment status,
the adult education legal relationship
may exist at the same time as an employ-
ment contract in case the employee of
that company receives the training. This
situation also makes the social security
of the trainee more complex, because, if
there is an existing parallel employment
relationship, the employee (trainee) is
an ensured person based on the em-
ployment, also is entitled to all social
security services. However, if the person
receiving training in an adult education
legal relationship is not an employee at
the same time, the trainee will not have
any employment protection and social
security. This way the trainee is not en-
titled to social security services based
only on this relationship.

The second type of this category of
traineeships is the vocational training
employment. The Act LXXX of 2019 on
Vocational Training [Vocational Training
Act] (2023) regulates vocational training
employment contract in Articles 83-90,
which may be concluded by the public
vocational training institution and the
student, or an adult person receiving
training. In the latter case, i.e. when
the adult person receives training, they
must have an adult education legal
relationship. The employees in a voca-
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tional training employment contract are
formally employees with employment
and social security protection. Analysing
the legal relationship and employment
status, we can find that the vocational
training employment contract is regulat-
ed by the Labour Code as lex generalis,
so it is applied in the lack of a special
provision in the Vocational Training Act.
The Vocational Training Act (2023) is
the lex specialis, supplemented by its
implementation decree. In view of this,
this legal relationship is an employment
relationship between the employer,
i.e. the vocational training institution
and the trainee (employee), who can
be a student or adult person receiving
training. This specific relationship may
be stablished from 2020 only for profes-
sions included in a public register and is
providedin the public education system.
It may be concluded for the entire period
of the training, and also once per year
for a period of 4-12 months.

As a third category, we can find a
very specificand even more problematic
traineeship thatis the part of the active
labour market policies on the side of
the state administration. Although it
is a specific traineeship outside of the
private sphere, its regulation is quite
confusing. Itis called the Hungarian Pub-
lic Administration Scholarship Program,
which is a specific professional training
in the field of public services. The Act
CXXV of 2018 on Government Adminis-
tration [Kit.] (2021) provides for fellow-
ships in Article 88, and the Act CXCIX
of 2011 on Civil Servants [Kttv.] (2023)
also regulates this type of scholarship
in Article 47. On the basis of these, the
Government establishes a scholarship to
support administrative internships. The
purpose of this relationship is to ensure
a supply of suitably qualified, profes-
sionally committed professionals with
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practical experience and commitment
to the national public administration,
in accordance with Government De-
cree No. 52/2019 on Hungarian Public
Administration Scholarship Program
(2022), which lays down the detailed
rules. The government decree defines
the scholarship period (10 months) as
a traineeship. The period of scholarship
counts, for example, towards the period
required for the recognition of service,
the period of practical training for the
administrative professional examination
and the period of administrative prac-
tice. The fellowship is therefore a sui
generis special working relationship of
limited duration between the trainees
and the traineeship provider, partly for
the purpose of acquiring professional
skills and experience and partly for the
performance of tasks. Scholarship hold-
ers must be young people starting their
careers, under the age of 30, and may
not enter any other employment rela-
tionship, either at the time of application
or during the period of the scholarship.
This scholarship relationship is a special,
three-way relationship. The Minister
for Administrative Quality Policy and
Personnel Policy is responsible for the
operation of the scholarship program,
conducting the application procedure,
drawing up the program'’s rules and
regulations, and concluding, amending,
and terminating scholarship contracts,
among other tasks. At the same time,
however, the host institution is in fact
the employer in the legal relationship,
not the host institution according to
case law, see below in the discussion.
The person who has been awarded a
scholarship isin fact undergoing a train-
eeship at the specified host institution
within the framework of the scholarship
program. The host institution may be an
administrative body subject to the Kit.
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(2021) or the Kttv. (2023). It is therefore
a tripartite obligation. The rights and
obligations of the traineeship are laid
down in a contract between the trainee,
the host institution and the mentioned
Ministry. No detailed rules on this con-
tract or on the quality of the working
relationship resulting from it can be
found in the aforementioned acts, but
the Ministry’s position is available on
its website. According to the latter, the
legal relationship of a scholarship hold-
er does not constitute an employment
relationship, and therefore the scholar-
ship holder is not an employee, as pub-
lished on the website of the Hungarian
Government Scholarship Program. This
stipulates that the person awarded the
scholarship will participate in a trainee-
ship under the Programme and will be
a scholarship holder. The scholarship
recipient who meets the application cri-
teria will receive a scholarship awarded
by the Minister, taking into account the
recommendation of the Programme
Management Committee. The monthly
amount of the remuneration is deter-
mined by the Minister.

In the three traineeships mentioned
above, although they are all part of the
active labour market policy, we can see
avaried picture of how they are regulat-
ed. Status security starts with income,
yet general remuneration is not legally
required as part of the adult educa-
tion contract. In the vocational training
employment contract, there is a legal
obligation, and the remuneration has to
be equal to the monthly amount of the
cost price of the specialised education as
defined in the Act XXV of 2022 on the
Central Budget of Hungary in the Year of
2023 [Act on the Central Budget] (2023),
up to a maximum of 168% of the cost
price. In the third type, the Hungarian
Government Scholarship program, the



monthly amount of the scholarship is set
by the Minister. The amount of the schol-
arship for the domestic part of the pro-
gramme is HUF 250,000 net per month,
while the amount for the international
part varies, averaging HUF 450,000 per
month. It is paid by the host institution.
The remuneration of the scholarship in
this final form is not subject to social se-
curity contributions and the scholarship
holder is therefore not insured under
the contract. The scholarship holder is
exempted from daily work and other
obligations during the period of illness
certified by a doctor, but no scholarship
is paid for this period.

The compensation for the trainee is
possible only in the vocational training
employment. The trainee is entitled to
the benefits provided for employees in
the dual training place with the qual-
ifications required for the profession
chosen by the trainee (working clothes,
reduced meals, travel expenses, per-
sonal protective equipment, cafeteria).
Other allowances shall be granted at the
same rate as the allowance for persons
employedin ajob with the qualifications
required for the profession chosen by
the student, up to a maximum of 168%
per year of the monthly amount of the
monthly cost of the vocational training
as defined in the Act on the Central
Budget (2023). The minimum income is
also set for Vocational training employ-
ment alone, but it is not linked to the
statutory minimum wage.

In the context of social security, the
legislation makes it clear that adult
education status alone does not entitle
you to social security benefits. In the
case of Vocational training, being an
employment relationship, benefits and
allowances are linked to this status,
the trainee is considered to be socially
insured in the Hungarian legal system.
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For the Public Administration Scholar-
ship Program, the remuneration of the
scholarship is not subject to social secu-
rity contributions and the scholarship
holder is therefore not insured under
the contract. The scholarship holder is
exempted from daily work and other
obligations during the period of illness
certified by a doctor, but no scholarship
is paid for this period. However, this legal
relationship is particularly problematic,
as illustrated by the case law below.

4 DISCUSSION

Based on the above results, it can be
concluded that for many young people,
traineeships are the first point of contact
with the labour market, which can then
determine their long-term employment,
and therefore the experience of trainee-
shipsis undoubtedly an attitude-forming
experience. The development of a young
worker’s pattern of behaviour should be
a soft aspect in creating a framework
through which employee satisfaction
can be achieved, and through which
commitment, loyalty and confidence in
the young worker to a life-defining job
can be developed, thereby making goals
such as developing the need for lifelong
learning and securing similar long-term
goals in the face of the challenges of an
ageing society more certain. Given such
a multifaceted impact of traineeships,
which intersect multiple goals for both
the worker, the employer and the state,
how a nation regulates traineeships is
particularly important. Above, we have
presented the definitional framework of
QFT, i.e. which relationships are consid-
ered by the European Union as particu-
larly vulnerable and deserving of focus.

On this basis, we have shown that
young workers can encounter two types
of rights in the OMT. In the case of the
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student employment contract under ex-
amination, itis a form of student employ-
ment that is not related to the purpose
of the training, but rather focused on the
student’s livelihood, which it supports.
It is a form of strict employment that
offers stability and guarantees in terms
of labour law, but from 2018, following
the government’'s move, students can
also be employed outside of this legal
relationship in specific units, as we have
shown above. The question arises as to
whether this trend towards flexibility
is consistent with the need for secure
employment in terms of status, since if
an assignment contract is concluded, for
example, the minimum wage and other
protections in the Labour Code may be
circumvented. In the case of employ-
ment with a scholarship, although we
are not formally talking about an em-
ployee, the concept of worker under the
EU case-law system includes this young
person working in an traineeship rela-
tionship, as it corresponds to the ‘Lawrie
Blum formula’. According to settled legal
precedent — under the 'Lawrie Blum
formula’ — the crucial aspect of the em-
ployment relationship is that, for a cer-
tain period of time, one person provides
services for and under the supervision of
anotherindividual in exchange for which
the worker (in this case trainee) receives
remuneration. It is of major importance
that a person (worker, trainee) acts
under the guidance of the employer as
regards, in particular, their freedom to
choose the time, place, and nature of
their work (Risak and Dullinger 2018).
So, in my view, despite the fact that in
Hungarian law we can not formally speak
of an employee, there is a category of
worker based on the assessment of EU
case law, which may create an internal
tension and uncertainty between the
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application of EU law and Hungarian
labour law.

In the context of the category train-
eeships as part of active labour market
policies, we looked at three legal-re-
lationship regulations. The aim of all
three is to promote the employment of
young people, yet the regulations are
questionably different, varied and some-
what uncertain. In the case of the adult
education contract, social security does
not arise in the situation of the trainee
unless he is simultaneously employed by
the company under a parallel legal entity,
so that social security is not linked to the
contract itself. Vocational training em-
ploymentis perhaps the most regulated,
with social security and employment pro-
tection linked to the legal relationship,
yet its complexity and multiple layers of
regulation make the precise framework
of the legal relationship difficult for the
citizen to follow, thus increasing the
vulnerability of the young person. In
support of this, the Szeged Tribunal's
decision No. K. 700.470/2022/9. is worth
highlighting. In this case, the court found
a breach of the rules against the training
institution in relation to the working
conditions and remuneration of a person
employed under a vocational training
contract. In the specific case, the train-
ing centre committed three breaches of
the rules: firstly, it paid the wages of the
trainees in cash, which is possible under
the rules of the Labour Code but is not
permitted under Article 85. Second, it
violated the rules on rest periods by not
guaranteeing the required amount of
rest time between the break and the
two working days, but by providing the
complainant students with a shorter rest
period; thirdly, by requiring the pupils
concerned to pay compensation for their
employment by reducing their wages,
in breach of the general prohibition of



compensation laid down in Article 5 of
the Government Decree.

Thirdly, perhaps one of the most
objectionable trainee statuses is the
Hungarian Public Administration Schol-
arship Program and the situation of the
trainee working in it. This person can cer-
tainly be considered a worker according
to the Lawrie Blum formula described
above, but according to the status laws
and the information published by the
responsible ministry, this person is not
an employee, and thus the young grad-
uate, who has undergone a high degree
of screening, is deprived of general
labour law guarantees. Such a lack of
service and protection is unprecedented
in the context of a special government
traineeship programme to replenish the
public service.

To some extent, the court also high-
lighted this situation in a labour law
dispute between the ministry and the
trainee concerning the traineeship.
In 2020, case law has established the
status and relationship of a scholarship
holder as a civil servant for procedural
law purposes, which does not affect
the substantive law aspect. It is inter-
esting to note that, despite the fact
that the relationship was classified as
a civil service relationship only from a
procedural law perspective, the relat-
ed line of argument referred to the
substance of the relationship. The Su-
preme Court classified the relationship
as a public service relationship for the
purposes of the procedural law, with
which the parties to the litigation (the
scholarship holder and the Ministry)
disagreed, as they considered that the
relationship was not a public service
relationship. The parties later appealed
again to the Supreme Court to have
the unlawfulness of this decision estab-
lished, but in its decision of November
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2022, the Supreme Court did not ac-
cept the dispute.

Returning to the merits of the case,
on 13 April 2017, the applicant entered a
scholarship contract with the Prime Min-
ister’'s Office, as the body involved in the
implementation of the Hungarian Public
Administration Scholarship Program,
and the Ministry of National Economy,
as the host institution. According to
the contract, the parties shall establish
a scholarship relationship for a fixed
term from 18 April 2017 to 18 February
2018 pursuant to Article 47 of the Kttv.
(2023). The parties claimed that their
relationship did not constitute a civil ser-
vice relationship. However, the Supreme
Court considered this to be unfounded
and ruled that the employment relation-
ship with the Ministry, which was based
on a scholarship, constituted a public
service relationship within the meaning
of Article 4 of the Code of Administra-
tive Procedure, which is nothing other
than a relationship between the State
or a body acting on behalf of the State
and a person employed on behalf of the
State for the purpose of employment or
the performance of services, which is a
public service relationship with specific
obligations and rights defined by law.

In support of this procedural qualifi-
cation, which does not affect the sub-
stantive character of the relationship,
the related reasoning of the Supreme
Court referred to the content of the
relationship, justifying its creation of a
public service relationship under proce-
dural law by the following. In its order
for reference, it relied on the fact that,
according to the legislation, the schol-
arship relationship with the Ministry is
governed by the provisions of the Kttv.
Thus, the rule that a scholar must per-
form the duties in the public interest in
accordance with the law, professional
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ethics and management decisions is also
applicable to the scholar’'s employment.

On the basis of the foregoing, the
scholarship relationship with the Minis-
try, as a special employment relationship
partly for training and experience and
partly for the performance of duties, the
purpose of which is to provide a supply
of new government employees, is a pub-
lic service relationship according to the
Supreme Court. In addition, according to
Article 47 of the Kttv. (2023), the public
administration is obliged to employ the
scholarship holder, to provide the nec-
essary working conditions, to provide
the information and guidance necessary
for the performance of the duties of the
post, and to pay the scholarship holder’s
salary and other allowances as provided
for in this Act. The Ministry is therefore
the facilitator, the coordinator, who
provides methodological guidance and
monitoring for the implementation of
the programme, but the host institution
is responsible for the tasks, exercising
the powers of an employer, while the
scholarship holder is required to carry
out these tasks in accordance with
the law, the host institution’s internal
rules and instructions, and to attend
meetings and other programmes and
training courses provided for by the
host institution.

The reasoning of this decision clear-
ly points towards a substantive public
employment status, however, since the
decision only qualifies the relationship
from a procedural point of view, and
since the substantive employment rules
do not provide otherwise, and since
the Act CXXIl of 2019 on the Persons
Entitled to Social Security Benefits and
the Coverage of these Benefits [Social
Security Act] (2023) does not include
scholarship relationship among the
relationships giving rise to an insurance
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obligation, the position of the Ministry
as explained above, which does not
associate an insured status to this re-
lationship and does not consider the
scholarship holder as an employee,
should be followed.

On the basis of the above, we con-
sider that the scholarship holder does
not qualify as a public sector employee,
and thus not as an insured person, since
the Social Security Act (2023) does not
mention the scholarship holder among
the legal relationships with an insurance
obligation, but at the same time, we can
speak of a de facto worker in the case
of these persons, as the court indirectly
states. For example, the legislation pro-
vides that, under a fellowship contract,
a scholar is required to carry out the
tasks assigned to the scholar by the
host institution in accordance with the
law, the host institution’s internal rules
and requlations, the instructions and the
programme of professional practice, to
attend meetings and other programmes
prescribed by the host institution and
to attend training courses and other
programmes organised for scholarship
holders by the Minister. The scholar may
not be employed or otherwise engaged
in a public service relationship during
the period of the fellowship contract.
The scholarship holder shall undertake in
the scholarship contract to maintain his/
her relationship with the employer gov-
ernment administration for a period of
10 months from the date of nomination.
The traineeship shall be carried out in the
normal working hours of the host institu-
tion. During the period of the in-country
programme, he/she shall be required to
work eight hours per day in accordance
with the rules of the Kit. (2021), for a
total of forty hours per week.

These traineeships linked to active
labour market policy, similarly to the



OMT, therefore present a varied pic-
ture through the lens of labour law
and social security, whether in terms
of guaranteed pay or entitlement to
social security benefits. The statistics
show a slightly higher level of stability
in the employment of young Hungarian
trainees than the EU average from the
two perspectives mentioned above, but
looking at the detailed rules, we can still
paint a worrying national picture. It is
questionable to what extent these reg-
ulations described above are reflected
in stronger legal protection of trainees.
Based on this, we see the hypothesis
of the research as being undermined,
and traineeship in the ALMP and OMT
categories can be considered as a pre-
carious status in the Hungarian legal
system as a whole. The Euro-pean Par-
liamentary Research Service considers
it particularly important to implement,
among other things, the Guarantee of
a minimum wage and the Coverage by
social protection schemes. We see that
this is not uniformly implemented in the
different legal contexts. This is in no way
compatible with EU intentions.

The conclusion that can be drawn
from the legislation is clear, yet national
literature on this worrying phenomenon
is scarce. Hajdu (2022), who also notes
the seriousness of the Hungarian situa-
tion, is worth highlighting, as he states,
based on case law, that in Hungary the
term 'trainee salary’ does not even exist
in the minds of many company managers
or HR professionals, who see in trainees
not the promise of the future, but rather
a free temporary worker.

According to the Eurobarometer sur-
vey, although the level of social security
(with a special focus on guaranteed pay)
is higher than the EU average, a high
percentage of Hungarian workers still re-
ported unpaid work experience and that
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they were not entitled to social security
benefits, or not for all benefits (Euro-
barometer 2023). Unfortunately, this is
not surprising given the above legislative
landscape and should certainly spur
national and EU legislation to action. In
this context, Hajdu (2022) sees the only
regulatory solution for traineeships as
being purely employment-related, with
which we can agree on all grounds.

5 CONCLUSION

Traineeships are of crucial importance.
Whether we think of the challenges of
an ageing society or of vulnerable social
groups such as young workers without
experience and capital, all the evidence
suggests that the conditions of employ-
ment of young people in early careers
are particularly important, especially
in terms of livelihood security, labour
law guarantees and social safety nets.
Statistics show that throughout the
European Union, and in Hungary too,
there are problems in meeting this need.
Even though many young people start
their active years on the labour market
with a traineeship, many of them do this
work for free — of course not as part of
voluntary work —orin a special job that is
not covered by social security provisions.

With this in mind, we have primarily
examined the legal framework of Hun-
garian traineeships from the perspective
of labour law and social security status
within the limits of the EU conceptual
framework. First, the two categories
of OMT, i.e. the student employment
contract and the employment with a
scholarship, were presented in detail.
Due to the government’s intentions
of flexibility, students are increasingly
vulnerable in the former, as they are
not obliged to conclude an employment
contract. The two types of traineeships
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present a different picture in terms of
their labour status, but social security
and access to social security benefits
are relatively uniform and guaranteed.
However, this is not the case for the
three forms of traineeship under the
ALMP, which have also been analysed.
Neither the labour law nor the social
security guarantees are uniform, leaving
young people working in this type of
relationship vulnerable.

In examining Hungarian case law, we
have drawn attention to the internal
contradictions that affect the different
employment statuses of trainees, which
is particularly problematic in relation
to the public sector trainee scheme.
Some trainees are not considered to
be insured or employed, while in other
traineeships these guarantees exist.
There are also examples of traineeships
where national law does not provide for
labour law protection in the absence of
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an employment relationship, but where
the EU conceptual framework allows us
to speak of a worker.

Therefore, based on the above anal-
ysis, there is no comprehensive labour
law protection or social status security
in the Hungarian legal system linked
to traineeship as a general category of
employment policy, which, moreover,
affects a vulnerable and valuable social
group, i.e. young people starting their
careers. There is also a difference in the
existence of substantive legal employee
status and procedural legal employ-
ee status in the public sector trainee
scheme. This overall picture suggests
that there are legislative and legal de-
velopment objectives for traineeships,
where the way forward, in line with
national literature, is to think in terms
of the employee category. Labour and
social legislation has to support young
people in a weakening labour market.
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Fragmentarno regulisanje radnih praksi
u pravu Madarske

SAZETAK

PolozZaj i status mladih radnika u Madarskoj u vezi je sa i uslovljen javnopoliti¢kim i pravnim okvi-
rom kojim se reguliSe oblast rada i zaposljavanja. S tim u vezi od posebnog znacaja jeste institut
radne prakse, koji je i statisticki potvrden kao vazan za ulazak mladih na trziste rada. Pravna
adekvatnost nacionalne legislative o radnim praksama preduslov je za osiguranje stabilnosti za-
poslenja i sigurnosti rada, kao i delotvorne radnopravne zastite ranjivih kategorija radnika, uklju-
¢ujudiione koji prvi put ulaze u svet rada. U radu se primenom pravnoteorijskog i uporednoprav-
nog metoda, a polazedi od statistickih podataka o zastupljenosti razlicitih oblika radnih praksi,
analizira normativni okvir u Madarskoj, na osnovama koncepcijskog pristupa u pravu Evropske
unije. Analizom relevantne literature, zakonodavstva i sudske prakse utvrdeno je da madarski
normativni i institucionalni okvir u domenu radnih praksi jeste fragmentaran, odnosno nepot-
puno regulisan, a pored toga ga odlikuje i svojevrsno odsustvo transparentnosti ¢cime se, u kraj-
njem, ugrozava status i zastita prava mladih radnika, uzimajuéi u obzir osnovne postulate radnog
prava i prava socijalne sigurnosti. Osim toga, u radu se ukazuje i na neusaglasenost nacionalnog
odnosno madarskog i prava Evropske unije u ovoj oblasti.

KLJUCNE RECI

pravo Madarske, radna praksa, radno pravo, pravo socijalne sigurnosti, mladi radnici
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Students’ jobs - the necessity of labour
law protection

Milica Kovac Orlandi¢*

ABSTRACT "Faculty of Law, University
L ) ) ) ) of Donja Gorica, Podgorica,
The student population is becoming an increasingly impor- Montenegro

tant actorin the labour market, which is very important for
students as well as society. Although the negative aspects
of working while studying are sometimes highlighted, this
trend is generally perceived as positive since it appears as
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a measure against unemployment and a way of acquiring of Donja Gorica, Podgorica,
work skills. However, this trend, which has not bypassed Montenegro

our region, has not been accompanied by the adoption of .

appropriate legislation. As a result, students work under Em?'l:

very insecure contracts, such as service contracts or vol- milica.kovac@udg.edu.me

unteering contracts, which do not even provide them with
certain elements of labour law protection.

Considering the above-mentioned, there is a need for
the legal regulation of students’ labour as a special form
of labour. This need is mostly present in countries that do
not have a significant number of contracts available to
students but which are characterized by a large percent-
age of undeclared work and a very long transition period
from school to the first suitable job. At the same time, the
regulation of students’ labour must ensure social justice
and an appropriate level of labour law protection.

One of the acceptable models is the regulation of a
student employment contract as a contract by which a
person with the status of a student performs a job for an
employer, with remuneration, for a short period of time,
without establishing an employment relationship and
with limited protection of labour rights. It is a sui generis
contract whose legal nature is not easy to determine due
to the fact thatitis close to an employment contractinits
content and essential features. At the same time, itis a con-
tract that does not establish an employment relationship,
which is why it raises many doubts, especially regarding the
primary causa of this contract — the provision of minimum
labour law protection for students.

Determining the content of the so-called minimum
labour standards should start with decent work as the
highest value and the common denominator of a series of
rights that every worker should enjoy. The components of
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dignified labour are complex, but they, in the context of student labour, without exception,
involve protection against discrimination, decent remuneration, protection at work, and basic
rights such as the right to limited working hours, the prohibition of overtime work and the right
to weekly and annual vacation.

KEYWORDS

labour market, students’ labour, youth employment, minimum labour standards, decent work

Radno angaZovanje studenata -
nuznost radnopravne zastite

SAZETAK

Rad tokom studiranja viSestruko je znacajan, kako za studente tako i za ukupnu dinamiku trzista
rada. Nezavisno od toga da li se posmatra kao vid neformalnog obrazovanja, kao nacin sticanja
prakti¢nih znanja i vjestina ili kao vazan izvor prihoda, rad tokom studiranja pozitivho utice na
brzi i bezbolniji prelazak iz svijeta obrazovanja u svijet rada. Premda se studenti mogu zaposlja-
vati na osnovu ugovora o radu, oni se mahom angazuju u nekim drugim formama rada koje ne
podrazumijevaju zasnivanje radnog odnosa. U pitanju su, medutim, forme koje nijesu adekvatno
i dovoljno regulisane, niti su prilagodene mladima kao posebno ranjivoj kategoriji radnika koja se
na trzistu rada suocava sa brojnim izazovima vezanim za diskriminaciju, rad na crno i nedovoljnu
plac¢enost. Cilj je, otuda, ovog rada da ukaze na forme radnog angazovanja studenata, na po-
trebu njihovog posebnog zakonskog regulisanja i na nuznost odredenih aspekata radnopravne
zastite mladih u svim tim slucajevima. Uvodenje odredenih radnopravnih elemenata u sve forme
radnog angazovanja studenata od sustinskog je znacaja za njihovu zastitu od ekspoloatacije i
nedostojanstvenih uslova rada. Ovo posebno kada su u pitanju minimalni radni standardi koji se
ticu zastite na radu, nadoknade za rad, prava na dnevni i nedjeljni odmor, odsustva tokom pra-
znika i prekovremenog rada. Pitanje zastite i pravovremenog ukljucivanja mladih na trziste rada
znacajno je i u kontekstu aktuelnih demografskih kretanja, te traganja za adekvatnim nivoom
medugeneracijske solidarnosti. U radu se kao ilustrativan primjer koriste zakonodavstvo i praksa
u Crnoj Gori.

KLJUCNE RIJECI

trziSte rada, studentski poslovi, zaposljavanje mladih, minimalni radni standardi, dostojanstvo
na radu
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1 UVODNE NAPOMENE

Studentska populacija postaje sve zna-
¢ajniji akter trzista rada, s obzirom na
to da je prema podacima Eurostudenta
iz 2018. godine oko 50% studenata u
nekom trenutku radno angazovano,
s tim da ovaj procenat varira u pojedinim
evropskim zemljama i zavisi od njiho-
vih brojnih karakteristika, ukljuc¢ujudi
institucionalne, kulturoloske i trziSne
determinante, i krece se od 22% do
70% (Eurostudent 2018). Prema ovom
istrazivanju, neki od njih rade tokom
cijele studijske godine (35%), neki po-
vremeno (16%), dok ima i onih koji rade
samo u periodima kada nema predava-
nja (20%). Takode, varira i broj sati koji
studenti rade, i kreée se od minimalnih
Cetiri pa do 37 na nedjeljnom nivou. Inte-
resantno je i to da, kada je u pitanju nji-
hova samoidentifikacija, u prosjeku oko
65% studenata koji rade sebe primarno
dozivljava kao studenta, dok ostatak
sebe vidi prvenstveno kao radnika koji
istovremeno studira. No, uprkos sve
vecem ucescéu ovog dijela populacije u
trziStu rada, pojam studentskog rada nije
lako odrediti, jer se radi o generickom
pojmu koji podrazumijeva najrazlicitije
forme rada tokom studiranja, sa ili bez
nadoknade. Uopsteno uzevsi, radi se
o bilo kojoj vrsti radnog angazovanja
tokom studija, bilo da se ono temelji na
ugovorima kojima se zasniva radni odnos
ili ugovorima kojima se ne zasniva radni
odnos, ukljucujuc¢i samozaposljavanje,
studentske prakse i slicno. Radno an-
gazovanje studenata posebno je tesko
definisati u onim zemljama u kojima ne
postoji regulativa koja ureduje pitanje
studentskih poslova, studentskih praksi
ili drugih oblika angazovanja studenata.
U pitanju su drzave koje nemaju razvije-
ne politike i podsticaje prelaska mladih
iz svijeta obrazovanja u svijet rada i u
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kojima obrazovni sistem nije povezan sa
trziStem rada, kao i drzave koje nijesu
prepoznale znacaj veceg radnog angazo-
vanja studentske populacije, niti potrebu
posebne zastite njihovih radnih prava.

Tradicionalno broj studenata koji rade
mnogo je vedi u Americii u zemljama sje-
verne Evrope, poput Danske, Finske, Ho-
landije, Ujedinjenog Kraljevstva, Svedske,
s tim da je ovaj trend sve vise zastupljeni
najugu (Smythidr. 2001). Premda spada
u red drzava u kojima postoji potpuna
odvojenost obrazovnih programa od svi-
jetarada, i premda se ne moze pohvaliti
velikim brojem onih koji se istovremeno
nalaze u procesu obrazovanjaina trzistu
rada, posljednjih godina u Crnoj Gori (ali i
regionu) sve je prisutnija zelja mladih da
istovremeno rade i studiraju, pri ¢emu,
zbog odsustva regulative, studenti rade
u vrlo nesigurnim i prekarnim formama
rada, poput ugovora o djelu ili ugovora
o volontiranju, odnosno formama koje
im ne osiguravaju ni pojedine elemente
radnopravne zastite. Svim ovim formama
rada zajednicko je to Sto rad obavlja lice
koje ima status studenta, sto su povolj-
nije za poslodavce, sto se po pravilu radi
o krac¢im/privremenim periodima radnog
angazovanja i Sto student, kao izvrsilac
posla, ne uziva ni priblizan nivo zastite
koji je obezbijeden zaposlenima putem
radnog zakonodavstva.

Prilikom razmatranja pitanja radnog
angazovanja studenata ne smije se zabo-
raviti da je pravovremeno zaposljavanje
mladih od velikog znacaja za rjesavanje
brojnih socijalnih, ekonomskih i demo-
grafskih problema svakog drustva, te
da drzave aktivno i neizostavno moraju
raditi na stvaranju boljih izgleda za bu-
duénost mladih generacija, ukljucujudi
i donosenje odgovarajuéeg pravnog
okvira koji treba da podstakne radno
angazovanje studenata, uz puno obez-
bjedenje njihove zastite i sigurnosti.
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Ovo posebno imajudi u vidu da su mladi
ranjiva kategorija radnika koja se suo-
¢ava sa brojnim izazovima vezanim za
eksploataciju i diskriminaciju na trzistu
rada, kao i za rad na neodgovarajuéim i
manje placenim poslovima. Pronalazenje
odgovarajuceg zaposlenja za mlade ljude
izuzetno je vazno, jer se zaposljavanje
javlja kao emancipatorski faktor i kao
pretpostavka ukupne dobrobiti pojedin-
ca, njegove ekonomske samostalnosti i
ostvarivanja drugih uloga u svijetu od-
raslih (Kovacevi¢ 2021). Upravo pristup
zaposljavanju mladih kroz tzv. zivotni
ciklus (eng. life-cycle approach) prepo-
znaje da ono Sto se desava u jednom
trenutku Zivota utice na prilike u drugim
fazama — tako da, primjera radi, ako se
pojedinci suocavaju sa diskriminacijom,
siromastvom ili nejednakos¢u kada su
mladi, veda je vjerovatnoca da ¢e u od-
rasloj dobi biti u nepovoljnijem polozaju
(International Labour Conference 2005).

Osim toga, problematika radnog an-
gazovanja studenata mora se staviti i u
kontekst demografskih trendova unutar
Evropske unije. Evropu u narednih neko-
liko decenija ocekuje drasti¢no starenje
stanovnistva, a to ¢e svakako uzrokovati
probleme u dinamici kojom se pune i
prazne penzioni fondovi, posebno u
onim zemljama u kojima se primjenjuje
sistem tekuceg finansiranja. Ono ¢e uzro-
kovati i sve vece migracije mladih ljudi, sa
¢ijim posljedicama su se neke zemlje vec
ozbiljno suodile. Evropskim zemljama,
otuda, pogoduje sto brze zaposljavanje
mladih, sa Sto kra¢im periodom odnosno
bez praznog hoda izmedu obrazovanja i
zaposljavanja. Imajudi u vidu ocekivano
starenje stanovnistva, politika zapo-
Sljavanja ¢e zahtijevati i redefinisanje
principa medugeneracijske solidarnosti,
koji u savremenim drustvima treba da
zadovolji dvije osnovne potrebe: potre-
bu da se mladim radnicima omogudi da
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se uspjesno integrisu u trziste rada, da
steknu radno iskustvo i da napreduju u
karijeri, i potrebu za Sto duzim ocuva-
njem radne sposobnosti starijih radnika
(Kovacevi¢ 2021). Pitanje tranzicije od
obrazovanja do zaposlenja u tijesnoj je
vezi i sa porodi¢nom tranzicijom, tran-
zicijom u roditeljstvo, te stambenom
tranzicijom, buducu da odluke mladih
ljudi 0 osamostaljivanju, braku i roditelj-
stvu u velikoj mjeri zavise od uspjeha ove
prve, a zbog ¢ega su odlaganje radanja
i smanjenje broja djece postale vazne
demografske karakteristike (Tomanovic¢
i Stanojevi¢ 2015).

Imajucu u vidu znacaj radnog angazo-
vanja studenata i nadolazece trendove,
postoji potreba pravnog regulisanja
studentskih poslova kao posebne vrste
poslova, s ciljem stvaranja zakonske pret-
postavke za njihovo masovnije radno
angazovanje. Ova potreba posebno je
prisutna u zemljama koje nemaju zna-
¢ajniju lepezu ugovora koji studentima
i poslodavcima stoje na raspolaganju,
a u kojima je u velikoj mjeri prisutan
rad mladih na crno, odnosno rad u tzv.
simulovanim ugovornim formama, kao
i u drzavama koje imaju visoku stopu
nezaposlenosti mladih i veoma dug peri-
od tranzicije od zavrsetka skolovanja do
pronalazenja prvog odgovarajué¢eg zapo-
slenja.’ Na ovom putu, medutim, stoje
brojni izazovi bududi da je neophodno
pomiriti suprotstavljene interese i uva-
Ziti prednosti rada studenata na jednoj,
te osigurati adekvatan nivo radnopravne
zastite na drugoj strani. Stoga ¢e se u
ovom radu podi od nekoliko opstih teza
vezanih za radno angazovanje studena-
ta: prvo, studentski poslovi su znacajni i
po mnogo ¢emu specifi¢ni, zbog cega

U Crnoj Gori je mladoj osobi u prosjeku potrebno
20,8 mjeseci od perioda zavrsetka skolovanja do
prvog posla koji se smatra ili stabilnim ili zadovo-
ljavaju¢im (buri¢ 2016).



postoji potreba njihovog posebnog za-
konskog regulisanja; drugo, regulisanjem
studentskih poslova moraju se osigurati
humanizacija rada i socijalna pravednost,
te primjena odgovarajudih radnopravnih
elemenata neophodnih za zastitu stu-
denata na radu; i trece, studentski po-
slovi moraju biti uredeni tako da ostanu
atraktivni za studente i poslodavce, ali
da se istovremeno, na sto manju mjeru,
svedu potencijalni negativni efekti stu-
dentskog rada.

2 ZNA:CAJ RADNOG
ANGAZOVANJA STUDENATA

Visoka stopa nezaposlenostijedan je od
problema sa kojim se, u vecoj ili manjoj
mjeri, suocavaju mnoge zemlje, a kada je
rije¢ o mladim ljudima, jedno od osnov-
nih obiljezja njihovog poloZaja na trzistu
rada jeste upravo teskoca da pronadu i
sacuvaju zaposlenje, posebno ono koje
odgovara njihovom obrazovanju, po-
trebama i interesovanjima (Kovacevié
2022). Nacini na koje se drzave bore
protiv nezaposlenostisu brojni, a sve vise
se govori o potrebi brzeg i efikasnijeg
ukljuc¢ivanja mladih na trzisSte rada kao
jednom od nacina da se preventivho
djeluje na nezaposlenost. Premda u lite-
raturi ne postoji jedinstven stav o tome
da li rad tokom studiranja doprinosi
brzoj tranziciji na trziste rada, uopsteno
uzevsi, pokazuje se da u onim zemljama
koje imaju visok procenat studenata
koji su radno angazovani postoji manja
stopa nezaposlenosti mladih zato sto
ove zemlje imaju kradi period tranzicije
izmedu Skolovanja i prvog pravog za-
poslenja, a sto bitno utice i na ukupnu
zaposlenost, Zivotni standard i buduce
perspektive mladih ljudi (Nilsson 2016).
Rad tokom studiranja pokazao se kao
dobar nacin da se obezbijedi brzi, ele-
gantniji i bezbolniji prelazak iz svijeta
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obrazovanja u svijet rada. Ovo zato sSto
je rad komplementaran studiranju i kao
takav vrlo je benefitan iz aspekta razvoja
ljudskog potencijala (Nilsson 2016).

Rad tokom studiranja javlja se kao
izvanredna prilika za sticanje tzv. mekih
vjestina, upoznavanje sa Sirim spektrom
poslova, sticanje iskustva i prednosti
u odnosu na one kandidate koji takvo
iskustvo nemaju. Ovo izmedu ostalog
i zbog toga sto formalno obrazovanje,
samo po sebi, nije u stanju da mlade lju-
de u potpunosti spremi za trziste rada,
daih opremisvim vjestinama, znanjima i
sposobnostima koje se od njih traze veé
prilikom prvog zaposljavanja. Paradok-
salno je, medutim, to Sto je formalno
obrazovanje i dalje visoko vrijednovano
kao kulturni kapital koji je neophodan za
zaposlenje, uprkos tome sto se pokazuje
kao nedovoljno i sto strategije i politike
zaposljavanja sve vise ukljucuju nefor-
malne vidove obrazovanja (Tomanovic i
Stanojevi¢ 2015).

Mladi se upravo i suocavaju sa broj-
nim izazovima vezanim za pronalazenje
prvog zaposlenja jer poslodavci ocekuju
da kandidati prilikom prvog zaposljava-
nja imaju odredeno iskustvo i da posje-
duju niz tzv. mekih vjestina. Poslodavci,
naime, vjeruju da radno iskustvo pred-
stavlja vazan dokaz o tome da radnik
primjenjuje (Formalno i neformalno) ste-
¢eno znanje i vjestine (Kovacevi¢ 2022).
Bududi da poslodavac tesko moze da
izmjeri sposobnosti i motivaciju mlade
osobe, on nastoji da iskoristi sve po-
datke o ranijem iskustvu, a rad tokom
studiranja pokazuje prisustvo snazne
motivacije (Nilsson 2016). Za buducu
karijeru studenata i sticanje odgova-
rajucih vjestina i iskustava posebno je
znacajno radno angazovanje u oblastima
koje su srodne studijskim programima
koje pohadaju. Procenat studenata koji
rade u ovim srodnim oblastima varira od
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zemlje do zemlje, ali se primjecuje da je,
po pravilu, vedi kada su u pitanju master
studije i kada broj nedjeljnih ¢asova rada
prelazi 20 (Eurostudent 2018). Ne treba
zanemariti ni to da rad tokom studira-
nja predstavlja nacin za uspostavljanje
Siroke mreze kontakata, a Sto znacajno
povecava Sanse kod kasnijeg zaposlja-
vanja. Rapidan porast broja studenata
koji rade povezuje se sa strukturalnim
promjenama trzista rada uzrokovanim
razvojem tehnologije, zbog kojih su
studenti postali pozeljna radna snaga
u sektoru usluga u kome se traze meke
vjestine i fleksibilan pristup zaposljavanju
(Kurekova i Zilin¢ikova 2016). | zaista, po-
rast broja studenata koji rade poklapa se
u velikoj mjeri za opStom fleksibilizacijom
trzista rada do koje je doslo posljednjih
nekoliko decenija.

Premda su sticanje iskustva, pripre-
ma za potrebe trzista rada i povecanje
konkurentnosti znacajni motivi za rad
tokom studiranja, finansijski razlozi na-
laze se visoko na ljestvici razloga zbog
kojih studenti odlucuju da rade tokom
studija. Pomenuto istrazivanje Eurostu-
denta pokazuje da je sticanje iskustva
primjenljivije za studente koji poticu iz
prodica koje su visoko obrazovane, dok
je pokrivanje troskova zivota vaznije za
studente bez prethodnog porodi¢nog
iskustva u visokom obrazovanju, zatim za
studente koji zive odvojeno od roditelja
i starije studente. Medutim, finansijski
razlozi pokrivaju Sirok spektar motivacija
i razlikuju se u zavisnosti od socioeko-
nomskog porijekla studenata, pa tako
u zemljama u kojima se sistem visokog
obrazovanja dominantno finansira iz
Skolarina, jedan od ¢es¢ih motiva rada to-
kom studija moze biti pokrivanje Skolari-
ne, dok uzemljama u kojima se obrazova-
nje finansira iz javhog budzZeta studenti
odlucuju da rade kako bi se izdrzavali dok
studiraju ili kako bi povecali svoj Zivotni
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standard (Eurostudent 2018). Prihodi od
rada predstavljaju vise od pola ukupnog
budzeta studenata, a Sto pokazuje daje
samofinansiranje znacajan oblik finansi-
ranja studenata u Evropi (Kosi, Nastav i
Sustersi¢ 2013). U zavisnosti od socioe-
konomskog statusa studenta, moguce
je, dakle, uociti tri glavna tipa radnog
angazovanja, i to: (1) rad tokom studija
kao privilegija i priprema za trziste rada;
(2) rad tokom studija kao nuznost; i (3)
mjesoviti tip (Stanojevi¢, Zivadinovi¢ i
Ceki¢ Markovi¢ 2015).

Osim na brojne prednosti uporednog
rada i studiranja, s pravom se ukazuje
i na rizike, posebno one skopcane sa
radnopravnom zastitom, napustanjem
studija ili niskim intenzitetom studira-
nja. Takode, postoji bojazan od ukupnih
efekata koje masovniji rad studenata
moze imati na trziste rada u ¢jelini (Ku-
zelj 2020). Otuda, pravo pitanje jeste na
koji nacin se, odgovaraju¢im politikama
i zakonskim rjesenjima, moze postici
balans izmedu prednosti i nedostataka
studentskog rada, odnosno kako obez-
bijediti atraktivnost studentskog rada na
jednoj, te zastitu studenata i ravnotezu
na trzistu rada, na drugoj strani.

3 FORME RADNOG
ANGAZOVANJA STUDENATA

Ve( je bilo rije¢i o tome da se studenti za
rad angazuju u najrazlicitijim formama
rada, od klasi¢nog ugovora o radu, preko
ugovora o djelu, ugovora o priviemenim
i povremenim poslovima i ugovora o
volontiranju, pa do razlicitih vrsta nere-
gulisanih ugovora o praksi ili staziranju.
Nijedna od ovih formi, medutim, nije
posebno dizajnirana da zadovolji spe-
cificne interese studenta kao radnika,
da obezbijedi odgovarajuéi nivo radno-
pravne zastite ili da sprijeci negativne
efekte studentskog rada. Sa izuzetkom



ugovora o radu, ¢ijim zakljuc¢ivanjem
student ulazi u radnopravni rezimi uziva
zastitu kao i svaki drugi zaposleni, ostale
ugovorne forme izuzetno su nepovoljne
za studente i predstavljaju los primjer nji-
hovog radnog angazovanja. U odsustvu
posebnih ugovornih formi koje bi bile
namijenjene studentima, ugovor o djelui
ugovor o volonterskom radujavljaju se kao
dominantne forme studentskog rada.
Ugovor o djelu kao ugovor obligaci-
onog prava ne nudi nikakav vid radno-
pravne zastite, ¢ime se stvara pogodno
tlo za eksploataciju studenata kao radne
snage i za zloupotrebe od strane poslo-
davaca, a Sto moze negativno uticatiina
razvoj buduce karijere studenta. Premda
ugovor o djelu, bas kao i ugovor o raduy,
karakterisu dobrovoljnost i pla¢enost,
licno izvrSavanje rada i povinovanje na-
lozima narucioca posla karakterisu ga
samo do odredenog (ograni¢enog) ste-
pena. Bududi da predmet ovog ugovora
nije sam rad, ve¢ rezultat rada, ugovor o
djelu ovlascuje narucioca posla da izdaje
samo opste smjernice za rad, bez zalaze-
nja u nacin izvrsavanja posla (Sunderi¢ i
Kovacevi¢ 2017). U pitanju je, dakle, rad
za drugog, ali ne u sluzbi drugog (Tinti¢
1969). Ova sustinska razlika uslovila je
da ugovor o djelu ne podrazumijeva
citav niz prava i garancija koje u radnom
odnosu predstavljaju vrstu protivteze
podredenom polozaju zaposlenog, zbog
¢ega student koji radi po osnovu ugovora
o djelu nema pravo na minimalnu zara-
du, pravo na dnevni, sedmic¢ni i godisnji
odmor. Treba, medutim, napomenuti da
je u praksi doslo do ozbiljne deformacije
ugovora o djelu buduéi da se dominant-
no zakljucuje radi obavljanja redovnih
poslova kod poslodavca, uprkos ¢injenici
da je osnovno svojstvo ovog ugovora to
Sto se zakljucuje sa odredenim licem radi
obavljanja poslova koji su van djelatnosti
poslodavca (Jovanovi¢ 2018). U pitanju
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su tzv. prikriveni radni odnosi koji po-
stoje onda kada se radnik angazuje na
poslovima koji s obzirom na prirodu rada
i ovlas¢enja poslodavca imaju obiljezja
posla za koji se zasniva radni odnos, a na
osnovu razli¢itih simulovanih ugovora
(Sencur Pecek i Laleta 2018).2

Na drugoj strani, volontiranje je, kao
aktivnost usmjerena na opstu dobrobit
drustva, izuzetno znacajna djelatnost
koja nema za cilj sticanje dobiti, ve¢ oba-
vljanje aktivnosti od opsteginteresaili za
opste dobro. Premda je volontiranje po-
sebno znacajno za mlade jer im omogu-
¢ava da razviju svoju licnost i da usvajaju
vrijednosti poput solidarnosti, humano-
sti i zajednistva, studentima ono omo-
gucava sticanje vrlo ogranicenih zanja i
vjestina zato Sto im nije dostupan tako
Sirok spektar poslova koje mogu obavlja-
ti na bazi ugovora o volontiranju. Ako se
ovome doda i ¢injenica da volontiranje
po definiciji znaci obavljanje posla bez
nadoknade, onda je jasno da ono nema
mnogo dodirnih ta¢aka sa onim sto se
zove placenii podredeni rad za drugog,
a pod kojim obi¢no podrazumijevamo
i radno angazovanje studenata. Medu-
tim, bas zbog toga sto se obavlja bez
isplate nov¢ane nadoknade, poslodavci
Cesto zloupotrebljavljaju volontiranje,
posebno onda kada izostaje adekvatan
inspekcijski nadzor ili kada zakonodavni
okvir kojim se ureduje volontiranje ne
pruza dovoljno zastite od zloupotreba.

2 |ako se ne zna tacan broj simulovanih ugovora,
posredno se dolazi do zaklju¢ka da je ova defor-
macija u Crnoj Gori dostigla ozbiljne razmjere, te
da su, samim tim, riziku rada u simulovanim for-
mama izlozeni u velikoj mjeri i studenti bududi da
se poslodavci tesko odlucuju da sa njima zakljuce
ugovor o radu. Posebno zabrinjava Sto su ugovori
o djelu Siroko rasprostranjeni u javnoj upravi.
Vlada Crne Gore je samo ove godine sklopila 60
odsto vise ugovora o djelu u odnosu naisti period
prosle godine, u kojoj je ispla¢eno oko 3,2 miliona
eura po osnovu ugovora o djelu (Durutovi¢ 2023).
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Tako, Zakon o volonterskom radu Crne
Gore ne sadrzi nacelo zabrane zloupo-
trebe volontiranja koje, izmedu ostalog,
podrazumijeva da je zabranjeno organi-
zovanje volontiranja kojim se mijenja rad
koji obavljaju lica u skladu sa propisima
o radu. Ne sadrzi ni odredbu kojom se
propisuje da se pod volontiranjem ne
smatra obavljanje poslova koji, s obzirom
na prirodu i vrstu rada, te ovlaséenja
poslodavca, imaju obiljezja poslova za
koje se zasniva radni odnos. Stavige,
sadrzi odredbu koja omogudéava da se
ugovor o volonterskom radu zakljudi sa
licem koje zeli da se stru¢no osposobi i
stekne posebna znanja i vjestine za rad u
svojoj struci. U ovom slucaju volonterski
rad priznaje se kao radno iskustvo i kao
uslov za polaganje stru¢nog ispita, pa se
ovom zakonu zamjera to Sto volonterski
rad viSe reguliSe kao besplatan oblik rada
nego kao nacin participacije gradana u
razvoju zajednice.? Posljedi¢no, najvedi
problem postojec¢eg zakonodavnog
okvira je to Sto je ostavio veliki prostor
za manipulaciju mladima i njihovom bes-
platnom radnom snagom.

Radne (studentske) prakse, takode,
nijesu jednoznacan pojam i tesko ih je
definisati, bududi da se mogu javiti u naj-
razlic¢itijim oblicima. Najsire posmatrano,
radna praksa se definiSe kao aktivhost
koja se preduzima kao dio, paralelno sa,
ili nakon formalnog programa obrazova-
njaiobuke, a koju organizuje poslodavac,
na svoju inicijativu ili na zahtjev obrazov-
ne ustanove/ustanove za obukuy, ili pak
na inicijativu praktikanta, a sve kako bi
praktikant stekao radno iskustvo u odre-
denoj organizacijiili sektoru i uspostavio

3 Zakon o volonterskom radu ureduje pravni okvir
za volonterskirad a ne volontiranje, a volonterski
rad reguliSe kao javnopravni (ius imperium) prije
nego privatnopravni institut (ius gestionis), sto se
ogleda u nizu njegovih odredbi (Ministarstvo javne
uprave CG 2018).
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kontakte od znacaja za bududu profesi-
onalnu karijeru (Kovacevi¢ 2022). Cesto
se definiSu i kao kontrolisano iskustveno
ucenje ili kao oblik ucenja zasnovanog
na radu (Kovacevi¢ 2022). Ove prakse,
kada su zakonski regulisane, bilo da su
obavezne ili ne, plac¢ene ili neplacene,
predstavljaju vrlo vazan nacin sticanja
prakti¢nih znanja i vjestina studenata,
koje ih pripremaju za posao i omoguda-
vaju brzi ulazak na trziste rada. Radne
prakse uklanjaju osnovne nedostatke
sistema visokog obrazovanja, kome se
zamjera to Sto produkuje diplomce koji
imaju samo teorijska a ne i prakti¢na
znanja, te kod kojih postoji ocigledan
nedostatak tzv. mekih vjestina. Baziraju
se na ideji da je najbolje ono ucenje koje
je zasnovano na iskustvu i koje studenti-
ma pruza realistican pogled na odredenu
profesiju i na probleme u praksi (Burke i
Carton 2013). Posebno su zastupljene u
zemljama koje njeguju tzv. dualni model
u pogledu odnosa obrazovnog sistema i
poslodavaca, a koji podrazumijeva da je
prakti¢na obuka sastavni dio obrazova-
nja (Kovacevi¢ 2022). Uopsteno uzevsi,
radne prakse ubrzano postaju sastavni
dio procesa obrazovanja i vazan most
izmedu obrazovanja i plac¢enog rada,
s tim da sa ovim trendom sve vise raste i
zabrinutost da mnogi modeli ove prakse
nijesu u stanju da odgovore na potrebe
mladih, ve¢ radije predstavljaju izvor
besplatne ili jeftine radne snage (Paz-
Fuchs 2021).

Ova zabrinutost samo je veéa u ze-
mljama koje nijesu pravno uredile rad-
ne prakse, a u koje spada i Crna Gora.
Ovo iz razloga sto se razlicite forme
neregulisanih ugovora o radnim/stu-
dentskim praksama koriste u svrhu rad-
nog angazovanja studenata koji, zeljni
prakti¢nih znanja, narocito iz oblasti za
koju se Skoluju, prihvataju uslove defini-
sane ovakvim ugovorima. Na ovaj nacin,



i uslucaju radnih praksi, radno angazova-
nje studenata ostaje izvan bilo kog oblika
radnopravne zastite, sa svim preduslovi-
ma za diskriminaciju i eksploataciju, te uz
krajnje podreden polozaj poslodavcu, ali
bez odgovarajuce zastite koja bi oprav-
dala takvu potredenost. Ovo je izuzetno
opasno bududi da radne prakse sa sobom
nose brojne pravne, pedagoske i eticke
dileme, posebno kada se radi o nepla-
¢enim radnim praksama (Burke i Carton
2013). Ove i slicne forme, dakle, nisu
adekvatan odgovor na nadolazedi trend
radnog angazovanja studenata, u prvom
redu zbog toga Sto ostavljaju studente
daleko izvan sistema radnopravne zasti-
te, prepustene surovosti obligacionih
odnosa i lisene humanizovanih eleme-
nata rada koji su neophodni kako bi se
sprijecile zloupotrebe. Ovo zato sto je
causaugovora koji spadaju u domen gra-
danskog prava ekonomski ekvivalent za
izvrseni rad, dok je causaugovora o radu
kao ugovora radnog prava dostojanstven
rad (Lubarda 2012). Upravo nedostatak
socijalne dimenzije radnog angazovanja
studenata u ovim formama rada ukazuje
na potrebu posebnog zakonskog regu-
lisanja studentskog rada, uz uvodenje
odredenih radnopravnih elemenata
odnosno minimalnih standarda zastite
naradu, a sve s ciliem dairadno angazo-
vanje studenata kao osnovnu vrijednost
ima dostojanstvo na radu.

4 UGOVOR O OBAVLJANJU
STUDENTSKIH POSLOVA
- PRO ET CONTRA

Uopsteno govoredi, pod studentskim
poslovima podrazumijevaju se kraci
radni angazmani studenata koji nema-
ju zasnovan radni odnos niti se bave
samostalnom djelatnosc¢u, a na osnovu
posebnog ugovora o obavljanju student-
skih poslova. Ova posebna vrsta ugovora
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ne srijec¢e se u velikom broju evropskih
drzava, najvjerovatnije zbog toga sto
su studenti dovoljno zasticenii u nekim
drugim nestandardnim formama rada
(npr. ugovor o radu sa nepunim radnim
vremenom), Sto im na raspolaganju stoje
neke druge specifi¢cne forme rada koje
mogu da zadovolje njihove potrebe (npr.
mini-poslovi), ili zbog toga Sto postoje
brojni drugi nacini za sticanje prakti¢nih
znanja i vjestina za vrijeme studiranja
(npr. radne prakse). Tako, primjera radi,
u Njemackoj su medu studentskom po-
pulacijom veoma zastupljeni tzv. mini-po-
slovi, koji su izuzeti iz sistema socijalnog
osiguranja i za koje se moze isplatiti
zarada samo do odredenog iznosa (Go-
vindjee, Brockmann i Walser 2017). Moze
se, otuda, zakljuciti da potreba posebnog
regulisanja tzv. studentskih poslova naj-
prije postoji u onim zemljama koje imaju
vedi rizik eksploatacije mladih radnika,
a koje na drugoj strani nemaju pravno
regulisane modele rada koji bi mogli
da zadovolje naraslu zelju studenata da
istovremeno rade i studiraju ili obavljaju
radne prakse. Potrebno je, medutim,
prethodno razmotriti prirodu ugovora o
obavljanju studentskih poslova, njegove
prednostiinedostatke i analizirati na koji
nacin se studentski poslovi mogu uklopiti
u postojeca trzista rada, a da pritom ne
dovedu do njihovih veéih poremecaja.
Ugovor o obavljanju studentskih
poslova, uopsteno uzevsi, mogao bi se
definisati kao ugovor kojim se lice sa
statusom studenta angazuje za oba-
vljanje odredenih poslova kod posloda-
vaca, uz nadoknadu, po pravilu na kradi
rok, bez zasnivanja radnog odnosa i uz
djelimi¢nu radnopravnu zastitu. Otuda,
bitna svojstva ovog ugovora su: a) to Sto
ga moze zakljuciti samo lice sa statusom
studenta; b) Sto se njime ne zasniva rad-
ni odnos; ¢) Sto izvrsilac posla (student)
uziva odredene elemente radnopravne
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zastite; i d) privremenost. Kako ce,
medutim, u kona¢nom izgledati tzv.
studentski poslovi zavisi od blizeg za-
konskog uredenja pojedinih elemenata,
odnosno od toga kako se u konkretnom
slucaju definiSe pojam studenta, koje
se trajanje ugovora smatra maksimal-
nim, koja se radna prava konkretno
studentu garantuju itd. Tako, primjera
radi, hrvatski Zakon o obavljanju stru-
dentskih poslova predvida da student
moze sklopiti ugovor za obavljanje stu-
dentskog posla za vrijeme studiranja od
dana upisa na fakultet, da je ovo pravo
ograni¢enog trajanja, te da ne moze biti
duze od dvostrukog vremena trajanja
studija, prvog i drugog nivoa. Tako-
de, posao posredstvom ovog ugovara
moze obavljati student upisan u tekuéu
akademsku godinu koji je u prethodnoj
akademskoj godini ostvario najmanje
1 ECTS bod. Ugovor se zakljuCuje prije
pocetka obavljanja posla, za svaki ka-
lendarski mjesec. Prema konceptu koji
je Hrvatska usvojila, studentski poslovi
se organizuju isklju¢ivo uz posredova-
nje studentskih centara ili fakulteta/
univerziteta koji imaju poseban centar
za studentski standard, te uz poseb-
nu dozvolu nadleZznog ministarstva,
a sve radi kontrole studentskog rada.
Student dok obavlja studentske po-
slove uziva zastitu na radu, pravo na
minimalnu naknadu za rad, pravo na
naknadu putnih troskova, pravo na uve-
¢anje naknade za rad u vrijeme drzavnih
praznika, rad nocu, prekovremeni rad
i rad nedjeljom, kao i pravo na zastitu
dostojanstva. Da bi se sprijecile zloupo-
trebe studentskog rada, propisano je da
narucilac posla ne moze sklopiti ugovor
o obavljanju studentskih poslova radi
obavljanja poslova zaposlenog kome je
otkazao ugovor o radu zbog ekonom-
skih razloga, u periodu od Sest mjeseci
od dana takvog otkaza.
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Klju¢na differentia specificaovog ugo-
vora u odnosu na klasi¢ni ugovor o radu,
dakle, jeste to Sto se njime ne zasniva
radni odnos, ali odstupanja postoje i u
pogledu trajanja ugovora i obima radnih
prava koje uzivaju zaposleni i izvrsilac
studentskog posla. Ova donekle vjestac-
ki stvorena razlika izmedu ugovora o
radu i ugovora o studentskim poslovima
razlog je kritika ugovora o obavljanju
studentskih poslova, pri ¢emu se istice
da priroda sadrzaja studentskog ugovora
sustinski odgovora radu koji se obavlja
posredstvom klasi¢nog ugovora o radu,
odnosno da rad putem studentskog ugo-
vora sadrzi sve bitne elemente radnog
odnosa (Kuzelj 2020). Bez obzira na to
Sto ova kritika nije neosnovana i sto se
tzv. studentski poslovi sustinski ne mo-
raju razlikovati od drugih poslova za cije
se obavljanje zakljucuje ugovor o radu,
izdvajanje ugovora o obavljanju student-
skih poslova u posebnu kategoriju, sa
fleksibilnijim obiljezjima od standardnog
ugovora o radu ima svoje opravdanje.
Prvi argument za ovakvu tvrdnju jeste
¢injenica da izvrsilac posla ima dvostru-
ku ulogu, odnosno da je istovremeno
student i radnik, a Sto u materijalnom
smislu znaci da je u pitanju osoba koja
je u prvom redu duzna da vodi racuna o
svojim akademskim obavezama (Kuzelj
2020), te da ove suprotstavljene interese
moze pomiriti samo specifi¢nim i fleksi-
bilnim ugovorom. Drugi argument tice
se ¢injenice da znacajan broj studenata
vel radi na crno, ili u veoma nesigurnim
formama rada, te da uvodenje jedne
ovakve forme svakako znaci unaprede-
nje polozaja studenata na trzistu rada i
veliki korak naprijed u pogledu njihove
radnopravne zastite. Treba imati naumu
i to da kod rada na crno dolazi do izrazaja
subordinacija u svom negativhom vidu,
bududi da se radnik nalazi pod vlas¢u
poslodavca ali bez moguénosti uzivanja



pravne zastite koju bi mu pruzio registro-
vani radni odnos (Lipovci¢ 2019). Osim
toga, istrazivanja pokazuju da su radom
na crno upravo najvise pogodeni mladi
ljudi starosne dobi od 20 do 29 godina
(Mili¢ 2014).

Ipak, pravnu prirodu ugovora o oba-
vljanju studentskih poslova nije lako
odrediti. Razlog je to Sto se, iako vrlo bli-
zak ugovoru o radu, od njega sustinski ra-
zlikuje (ne zasniva se radni odnos), zbog
cega se sa njim ne moze poistovjetiti. Na
drugoj strani, jos teZe ga je poistovjetiti
sa ugovornim formama gradanskog
prava, imajudi u vidu injenicu da odnos
koji se njime uspostavlja ima esencijalne
elemente radnog odnosa (dobrovljnost,
plac¢enost, licno izvrsavanje radai podre-
denost), te da student po osnovu ovog
ugovora uziva veliki broj radnih prava
koja nikako nijesu svojstvena obligaci-
onim ugovorima. Moglo bi se, dakle,
redi da je u pitanju sui generis ugovor
¢ijim zakljuc¢ivanjem student ne ulazi u
rezim radnopravne zastite, ve¢ u jedan
poseban rezim rada koji mu obezbjeduje
ogranic¢en broj radnih prava. Ova speci-
ficnost uslovljava brojne nedoumice ve-
zane za ugovor o obavljanju studentskih
poslova, posebno kada je u pitanju odre-
divanje obima radnopravne zastite. No,
upravo je prima causa posebnog regulisa-
nja studentskih poslova obezbjedivanje
minimalne radnopravne zastite na koju
studenti nemaju pravo kada obavljaju
poslove u nekim drugim formama rada.
Postavlja se, medutim, pitanje koji su to
nuzni radnopravni elementi koji ne smiju
izostati i koji ¢e obezbijediti socijalnu
pravednost ove posebne vrste ugovora.

Kada je rije¢ o moguéim negativnim
efektima studentskih poslova, ukazuje se
na mogucénost potencijalnih poremecaja
na trzistu rada zbog upliva veéeg broja
studenata, narocito u sektoru usluga,
kao i na rizik da se putem ugovora o
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obavljanju studentskih poslova maskira
stvarna potreba za ugovorima o radu
kod poslodavca (Kuzelj 2020). Cesto se
ukazuje i na to da postoji veliki rizik od
masovnijeg napustanja studija ili veoma
niskog intenziteta studiranja, usljed
nemogucnosti adekvatnog uskladivanja
radnih i studijskih obaveza. U vezi sa
ovim moguce je postaviti dvije oprecne
pretpostavke, prvu — da rad tokom stu-
diranja negativno uti¢e na uspjesnost
studiranja, i drugu — da rad tokom studi-
ranja djeluje podsticajno na izvrsavanje
studijskih obaveza (Hraba 2017). Podaci,
medutim, pokazuju da postoji obrnuta
proporcionalnost izmedu broja radnih
sati i broja sati koje studenti provode
u aktivnostima povezanim sa ucenjem i
studiranjem, te da rad negativno utice na
proces studiranja, posebno kada prelazi
20 sati nedjeljno, pa je, u skladu sa tim,
najprihvatljivije primjeniti tzv. granicni
model prema kome se negativni uticaji
paralelnog rada i studiranja javljaju onda
kada student radi viSe sati nego sSto je
optimalno (Hrabar 2017).

Istrazivanje Eurostudent-a iz 2018.
godine pokazuje i da je napustanje stu-
dija, iz razloga vezanih za rad, ¢esée kod
starijih studenata (muskaraca), zatim kod
studenata master studija, te onih koji su
kasno upisali studije, imali nizak intenzi-
tet studiranja, koji ne zZive sa roditeljima
ili koji rade vedi broj sati u poredenju
sa drugim studentima (Eurostudent
2018). Kao negativna strana uporednog
rada i studiranja istice se i to da ono
samo produbljuje diskriminaciju i soci-
jalnu nejednakost medu studentskom
populacijom. Moze se pretpostaviti da
¢e u vecoj mjeri raditi studenti slabijeg
socioekonomskog polozaja, kao i da ¢e si-
romasniji medu njima raditi vedi broj sati
nedeljno (Turk 2022). Dodatno, ukazuje
se i na to da studenti koji rade zrtvuju
svoj drustveni Zivot i manje vremena
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posveduju vannastavnim aktivnostima
kao sto su volontiranje, druzenje i sport
(Kosi, Nastav i Sustersi¢ 2013). Kadaje u
pitanju zadovoljstvo studenata koji rade,
podaci pokazuju da rad veoma pozitivno
utice na zadovoljstvo studenata koji rade
do deset sati nedjeljno, te da ovakvi stu-
denti imaju bolju prosjecnu ocjenu od
studenata koji uopste ne rade (Tessema,
Ready i Astani 2014).

Znacajan broj ovih prigovora moguce
je, medutim, otkloniti odgovarajuéim
zakonskim rjesenjima, posebno odgo-
varaju¢om poreskom politikom. Otuda,
oporezivanje studentskih poslova treba
da bude dovoljno prihvatljivo da ne utice
demotiviSuée na poslodavce da angazuju
studente, ali i dovoljno ostro da odvrati
poslodavce od zloupotrebe ove vrste
ugovora. Na drugoj strani, studentski
poslovi treba da u svojoj sustini ostanu
studentski, te da omogude studentu
ostvarenje njegove primarne uloge,
tj. studiranje. U tom smislu, potrebno
je ograniciti maksimalni nedjeljni broj
¢asova rada, ¢ime se umanjuje rizik od
napustanja studija, ali i rizik od znacaj-
nijih poremedaja trzista rada. Poreske
olaksice i broj sati rada treba da budu
vazna specifi¢nost ovih ugovora u odno-
su na klasi¢ni ugovor o radu. Studentski
poslovi treba, dakle, da budu uredenina
nacin da predstavljaju samo jednu vise
mogucénost za studente i poslodave,
onda kada se njihovi interesi poklope,
te da dovedu do smanjivanja rada na
crno i rada po osnovu ugovora o djelu
ili ugovora o volontiranju koji sustinski
ne odgovaraju prirodi odnosa koji se
uspostavlja kod poslodavca.

https://doi.org/10.59954/stnv.541

5 NUZNI RADNOPRAVNI
ELEMENTI RADNOG
ANGAZOVANJA STUDENATA

Usljed pojave velikog broja atipi¢nih
formi rada koje ostaju izvan polja reguli-
sanja radnog zakonodavstva, sve je vedi
broj radnika koji ne uzivaju radnopravnu
zastitu. Kako je ovo postao globalni
problem, medunarodne i evropske or-
ganizacije sve vise usmjeravaju svoju
normativnu aktivnost ka uspostavlja-
nju univerzalne zastite za sve radnike,
nezavisno od pravnog osnova njiho-
vog angazovanja (Kovacevi¢ 2021). Tre-
ba, medutim, napomenuti da u smislu
odredivanja polja primjene radnog za-
konodavstva ne postoji nikakva sumnja
da se u slucaju studentskih poslova
radi o podredenom odnosno zavisnom
radu, kod koga subordiniran polozaj
izvr$ioca posla (studenta) u odnosu na
poslodavca dolazi do izrazaja u svom
punom obimu. Samim tim, nema sum-
nje da studentima dok su radno anga-
Zovani pripada poprilican obim radno-
pravne zastite. Ovo posebno uzme li se
u obzir ranjivost mladih kao posebne
kategorije radnika, te presudan uti-
caj koji prva radna angazovanja mogu
imati na njihovu dalju percepciju rada i
razvoj buduce karijere, a posljedi¢no i
na njihov socijalni i ekonomski status u
kasnijoj zivotnoj dobi.

U odredivanju sadrzine tzv. minimal-
nih standarda rada treba po¢i od dosto-
janstva na radu, kao najvise vrijednosti i
zajednickog imenitelja niza prava koja
svaki radnik treba da uziva. Komponen-
te dostojanstvenog rada su slozene,
ali one, bez izuzetka, obuhvataju za-
Stitu od diskriminacije i uznemiravanja
na radu, odgovarajucu nadoknadu za
rad, zastitu zdravlja i bezbjednosti na
radu, te osnovna prava poput prava
na ograniceno radno vrijeme, zabranu



prekovremenog rada, pravo na dnevni,
nedjeljni i godisnji odmor (Kovac Orlan-
di¢ 2022). Koncept pristojnog rada, koji
se odreduje kao pravo na produktivan
rad u uslovima slobode, jednakosti,
bezbjednosti i [judskog dostojanstva,
takode moze posluziti kao osnov za
odredivanje neophodnih elemenata
radnopravne zastite (Anker i dr. 2002).
Potrebna je, medutim, operacionaliza-
cija ovog pojma u praksi, s obzirom na
to da pojam pristojnog ne mora ima-
ti isto znacenje u svim djelatnostima,
kompanijama ili drzavama, zbog ¢ega se
predlaze definisanje objektivnih mjerila
odnosno statistickih indikatora, ¢ijim
prac¢enjem bi se mogao vrsiti efikasniji
monitoring pristojnog rada (Anker i dr.
2003). Premda je koncept pristojnog
rada izuzetno Sirok i sadrzajan, u kon-
tekstu studentskog rada, njegove naj-
vaznije komponente su odgovarajuca
zarada/nadoknada, zastita zdravlja i
bezbjednosti na radu u najSirem smislu,
kao i zabrana diskriminacije. Hrvatski
Zakon o studentskim poslovima propi-
suje da student dok obavlja studentske
poslove uziva zastitu na radu, pravo na
minimalnu naknadu za rad, pravo na
naknadu putnih troskova, pravo na uve-
¢anje naknade za rad u vrijeme drzavnih
praznika, rad nocu, prekovremeni rad
i rad nedjeljom, kao i pravo na zastitu
dostojanstva.

RjeSenja ovog zakona se kritikuju
zbog toga sto nije predvidio pravo stu-
denta na zaradu, veé na nadoknadu,
kao ni pravo na plac¢eni godisnji odmor,
pravo na naknadu zarade u slucaju pri-
vremene sprijeCenosti za rad, te zastitu
od jednostranog otkaza studentskog
ugovora od strane poslodavca (Kuzelj
2020). Odredene nedoumice postoje
i uvezi sa eventualnom analognom
odnosno supsidijarnom primjenom rad-
nopravnih propisa u slucaju disciplinske
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odgovornosti, oglasavanjem slobodnih
radnih mjesta, te nac¢inom na koji se ova
radna mjesta tretiraju kod poslodovca.
Istina je, medutim, da su studentski
poslovi posebno dizajnirani za popula-
ciju studenata, da su u startu vremenski
oroceni (dok traje status studenta), da
se zaklju€uju na kradi period, sa kra¢im
radnim vremenom, da svojom fleksi-
bilnos¢u treba da zadovolje specifi¢ne
potrebe studenata, zbog ¢ega ne mogu
i ne treba da se u cjelosti poistovjecuju
sa radnim odnosom. Iscrtavanje razli-
ke izmedu ugovora o radu i ugovora
o obavljanju studentskih poslova kao
sui generis ugovora nije lako bududi
da svaki od parametara moze izazvati
dalekosezne posljedice. Ipak, ¢ini se da
pored gorepobrojanih prava (zastita na
radu, pravo na naknadu putnih trosko-
va, pravo na uvecanje naknade za rad
u vrijeme drzavnih praznika, rad nocu,
prekovremeni rad i rad nedjeljom, kao i
pravo na zastitu dostojanstva) student
koji radi na bazi studentskog ugovora
treba da, kao minimum, uziva i pravo
na godisnji odmor u odgovaraju¢em
trajanju i pravo na naknadu zarade u
slucaju privremene sprijeCenosti za rad.
Na drzavama je da, postujuci koncept
pristojnog i dostojanstvenog rada, a uz
uvazavanje svojih unutrasnjih prilika,
institucionalnog okvira, stanja na trzistu
rada, broja mladih i poreske politike, re-
guliSu studentske poslove kao posebnu
vrstu poslova, uz odgovarajucu kontro-
lu i inspekcijski nadzor, bez kojih, kako
se viSe puta pokazalo do sada, nema
zastite radnickih prava. Osim toga, tre-
ba imati na umu da studenti dok rade,
zahvaljujudi sustinskom obiljezju njiho-
vog rada — subordinaciji, ulaze u pojam
radnika onako kako ga vidi Evropski sud
pravde, a Sto takode predstavlja sna-
Zan osnov njihove radnopravne zastite
(Rosin 2021).
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6 ZAKLJUCAK

Studentska populacija postaje sve zna-
cajniji akter trzista rada, a to je veoma
znacajno kako za studente tako i za
drustvo u cjelini. Premda se isticu i ne-
gativne strane rada tokom studiranja,
uglavnom se ovaj trend dozivljava kao
pozitivan bududi da se javlja kao mjera
protiv nezaposlenosti, kao nacin sticanja
iskustva i vjestina, kao vid neformalnog
obrazovanja, ali i kao nacin obezbjedi-
vanja potrebnih finansijskih sredstava
tokom studija. Sporno je, medutim, to
Sto ovaj trend, koji nije zaobiSao ni nase
prostore, nije ispra¢en donosenjem od-
govarajuce zakonske regulative. Poslje-
di¢no, studenti rade u vrlo nesigurnim i
prekarnim formama rada, poput ugovora
o djelu ili ugovora o volontiranju, odno-
sno formama koje im ne osiguravaju niti
pojedine elemente radnopravne zastite.
U pitanju su forme rada koje nijesu pri-
lagodene mladima kao posebno ranjivoj
kategoriji radnika, koja se na trzistu rada
suocava sa brojnim izazovima vezanim za
diskriminaciju, rad na crno i nedovoljnu
placenost.

Imajudi u vidu navedeno, postoji po-
treba posebnog regulisanja studentskih
poslova radi stvaranja zakonske pret-
postavke za njihovo masovnije radno
angazovanje. Ova potreba posebno je
prisutna u zemljama koje nemaju zna-
¢ajniju lepezu ugovora koji studentima i
poslodavcima stoje na raspolaganju, au
kojima je u velikoj mjeri prisutan rad mla-
dih na crno, kao i u zemljama koje imaju
visoku stopu nezaposlenosti mladih i
veoma dug period tranzicije od zavr-
Setka Skolovanja do pronalazenja prvog
odgovarajuceg zaposlenja. Pritom, regu-
lisanjem studentskih poslova moraju se
osigurati socijalna pravednost i primjena
odgovarajucih radnopravnih elemenata
neophodnih za zastitu studenata dok
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rade. Stoga, regulisanje studentskih
poslova predstavlja izazov jer se, od-
govarajuéim politikama i zakonskim
rjeSenjima, mora posti¢i balans izmedu
prednosti i nedostataka studentskog
rada, odnosno obezbijediti atraktivnost
studentskog rada na jednoj, te zastita
studenata i ravnoteza na trzistu rada,
na drugoj strani.

Jedan od prihvatljivih modela jeste
regulisanje posebnog ugovora o obavlja-
nju studentskih poslova, kao ugovora ko-
jim se lice sa statusom studenta angazuje
za obavljanje odredenih poslova kod po-
slodavaca, uz nadoknadu, po pravilu na
kradi rok, bez zasnivanja radnog odnosa
i uz djelimi¢nu radnopravnu zastitu. U pi-
tanju je sui generis ugovor, Ciju pravnu pri-
rodu nije jednostavno odrediti zato Sto
je po sadrzini blizak ugovoru o raduisto
ga karakterisu dobrovoljnost, plac¢enost,
licno izvrsavanje rada i subordinacija.
Istovremeno, to je ugovor kojim se ne
zasniva radni odnos i ¢ijim zakljucenjem
student ne ulazi u rezim radnopravne
zastite, ve¢ u jedan poseban rezim rada
koji mu obezbjeduje zastitu samo do
odredenog stepena. Ova specifi¢nost
uslovljava brojne nedoumice vezane za
ugovor o obavljanju studentskih poslova,
posebno kada je u pitanju obim radno-
pravne zastite studenata.

U odredivanju obaveznog minimuma
radnopravne zastite treba po¢i od dosto-
janstva na radu, kao najvise vrijednosti i
zajednickog imenitelja niza prava koja
svaki radnik treba da uziva. Komponente
dostojanstvenog rada su slozene, ali one,
i u kontekstu studentskog rada, nesum-
njivo obuhvataju zastitu od diskrimina-
cije i uznemiravanja na radu, odgovara-
ju¢u nadoknadu za rad, zastitu zdravlja i
bezbjednosti na radu, te osnovna prava
poput prava na ogranic¢eno radno vrije-
me, zabranu prekovremenog rada, pravo
na dnevni, sedmicni i godisnji odmor.
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1 INTRODUCTION

Despite gender equality being a funda-
mental human right, women continue
to be a disadvantaged group regarding
employment. This disadvantage is main-
ly due to issues related to motherhood
and the traditional role women play in
society. It is a proven fact at a global
level that most of the responsibility
for family care falls on women. These
circumstances mean that women’s pro-
fessional ambitions are often relegated
because they shoulder this task in ad-
dition to motherhood when necessary
(European Institute for Gender Equality
[EIGE] 2021).

The level of achieved gender equal-
ity varies across Member States, with
labour aspects playing a decisive role.
Regularly published statistics offer a
comparative view of the situation of
women. Organisations such as the World
Economic Forum and the European Insti-
tute for Gender Equality release annual
reports evaluating various parameters,
which enable us to measure the level
of women'’s integration in society. One
such parameter is women's participation
in the labour market, albeit in a broad
sense. According to the World Econom-
ic Forum’s 2023 Gender Gap survey,
Spain’s overall score is undeniably pos-
itive, ranking 18th globally and eighth
in the EU. However, in the sub-index on
Economic Participation and Opportu-
nity, Spain ranks 48th in the world and
12thin the EU. The latest data from EIGE
for the year 2022 places Spain in 12th
position among the EU Member States
in terms of the employment situation of
women, although its results are above
the EU average (EIGE 2022).

However, the efforts of specificinter-
national organisations have been pivotal
in promoting equality and non-discrim-
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ination of women in the workplace.
These efforts have taken various forms,
all aimed at achieving equal opportuni-
ties and eliminating gender discrimina-
tion in employment. In short, numerous
measures have been implemented.
Notably, some of the most important
ones focus on addressing challenges
encountered by working women con-
cerning maternity matters, including
obligations such as attending medical
appointments or childbirth preparation
courses, as well as by the assumption of
caregiving responsibilities.

As highlighted by the United Nations
in the Introduction to the Convention on
the Elimination of All Forms of Discrimi-
nation against Women (1979), achieving
“a proper understanding of maternity
as a social function” necessitates a fully
shared responsibility for child-rearing
by both sexes. Consequently, provisions
for maternity protection and childcare
are proclaimed essential rights and are
incorporated into all areas of the Con-
vention, including employment.

Itis evident that the root cause of dis-
crimination against women in the labour
market is gender, as women have been
assigned a reproductive rather than a
productive role. This perspective has led
to the development of labour standards
towards a male worker model, whose
problems and needs are unrelated to
motherhood and/or family responsi-
bilities. Consequently, these issues are
foreign to the business world, placing
women at a significant disadvantage.

The International Labour Organisa-
tion (ILO) took this initiative very early
(Rodriguez Rodriguez, 2021). The ILO
firstintroduced standards on reconcilia-
tion with Convention No. 3 on Maternity
Protection (International Labour Organ-
isation [ILO] 1919). This convention
underwent revision with Convention



No. 103 (ILO 1952), and it was supple-
mented by Recommendation No. 95
(ILO 1952).

Convention No. 183 (ILO 2000) refor-
mulated maternity protection to include
more comprehensive regulations. It
introduced mandatory maternity leave
alongside other prenatal leave, em-
ployment protection, and non-discrim-
ination. This latter provision was of
paramount importance as it prevented
dismissal on grounds related to wom-
en’s status and shifted the burden of
proof. The adoption of Convention No.
156 (ILO 1981) and Recommendation
No. 165 (ILO 1981) addressed equality
of opportunity and treatment for men
and women workers with family respon-
sibilities. Both texts, in conjunction with
Conventions No. 111 on Discrimination
(Employment and Occupation) (ILO
1958) and No. 122 on Employment
Policy (ILO 1964), underscore the impor-
tance of safeguarding workers’ family
interests as a critical factor in addressing
inequality.

Similarly, the EU has been developing
equality and non-discrimination policies
since its inception. Evolving from the
limited recognition of the principle of
equal pay, the EU has undergone a major
change towards gender equality across
the entire spectrum of employment
relations. In fact, the principle of equal
pay was initially introduced to mitigate
the social disparities stemming from the
free movement of workers, Article 119
of the Treaty of Rome (1957) introduced
the notion that “Each Member State
shall during the first stage ensure and
subsequently maintain the application
of the principle that men and wom-
en should receive equal pay for equal
work”. The principle of equal pay was
later extended to encompass employ-
ment relations.
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Subsequently, Title VIII of the Am-
sterdam Treaty (1997) set out provisions
on “Employment”, supplemented by
specific guidelines, which were to be in-
corporated into the various employment
plans of the Member State. The guide-
lines encompassed measures aimed at
reducing gender inequality, facilitat-
ing personal and family life reconcilia-
tion, and reintegrating individuals into
the labour market (Decision 2001/63
2001). In addition, EU law has sought to
strengthen gender equality to increase
women's participation in the labour
market and gender co-responsibility for
Family duties.

The various Member States of the EU
have had to incorporate the content of
these different normative actions into
their legal systems. Notwithstanding, al-
though a wide range of directives have
contributed to equality between wom-
en and men in the workplace, the most
impactful measures for such equality
are focused on work-life balance and
co-responsibility. This paper's justifica-
tion lies in the comparative analysis of
the regulatory framework in the EU and
Spain. We aim to assess the situation in
Spain concerning work-life balance and
whether it aligns with EU legislation or
potentially surpasses it. Consequently,
this paper will initially provide a brief
overview of the evolution of EU leg-
islation on work-life balance, which is
essential for the equality and well-being
of women in the workplace. Next, we
will analyse how the transposition of
the directives on work-life balance has
been implemented in Spain. Thirdly, we
will assess the content of the rights and
the improvements and shortcomings
observed in the Spanish legal system,
concluding with some proposals for the
future.
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2 EQUALITY,
NON-DISCRIMINATION AND
CO-RESPONSIBILITY IN THE EU
FRAMEWORK

As has been previously pointed out,
the Treaty of Rome contained as the
only provision on the principle of equal
treatment and non-discrimination the
reference to equal pay for equal work
or work of equal value between women
and men. However, a body of legisla-
tion aimed at guaranteeing equality
in employment has gradually grown,
including reconciliation as an essential
element (Guerrero Padrén et al. 2023),
where the interpretations by the Euro-
pean Court of Justice (ECJ) have played
a fundamental role.

Two periods can be clearly distin-
guished regarding this issue. In the
first phase, the focus was on guaran-
teeing equal pay without addressing
matters related to work-life balance.
This period spanned from the Treaty
of Rome (1957) to the 1997 Treaty of
Amsterdam, which marked a paradigm
shift. The second phase begins with the
Treaty of Amsterdam and continues up
to the present day.

Following the Treaty of Rome
(1957), the Community institutions de-
veloped an essential body of legislation
to establish the principle of equality.
Firstly, Directive 75/117 (1975) on the
approximation of the laws of the Mem-
ber States related to the application
of the principle of equal pay for men
and women, reflected the implemen-
tation of Article 119 of the Treaty of
Rome (1957). This directive aimed to
eliminate discrimination by introducing
neutral job classification systems, es-
tablishing effective measures to render
any provision contrary to equal pay null
and void, and protecting workers when
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they took action to enforce their rights
through appropriate means of enforce-
ment. However, this directive made no
mention of reconciling work, personal
life, and Family responsibilities.

Similarly, Directive 76/207 (1976)
further extended the principle of
equality between the sexes across
the entire field of labour relations.
This regulation marked an extraor-
dinary advancement. On one hand,
it established the “principle of equal
treatment” in accessing employment,
encompassing promotion, vocational
training, and working conditions, en-
suring the progressive application of
the principle of equal treatment in so-
cial security. On the other hand, it pro-
hibited direct and indirect discrimina-
tion while allowing measures to rectify
inequalities. It also mandated Member
States to take the necessary actions to
abolish, rescind, amend, or revise any
laws, regulations, or administrative
provisions conflicting with the princi-
ple of equal treatment, including those
contained in collective agreements or
employment contracts, concerning the
matters covered by Directive 76/207
(1976). In addition, Member States
were required to introduce measures
to enable individuals who perceived
themselves wronged on these grounds
to exercise their rights through legal
avenues after potentially seeking re-
course with other competent authori-
ties. Finally, the Directive safeguarded
employees against dismissal on the
basis of lodging complaints at a com-
pany level or taking legal action for
breaching the principle of equal treat-
ment. Consequently, Directive 76/207
(1976) has been regarded as a “Frame-
work Directive” on equal treatment
and non-discrimination based on sex in
employment.



Although several directives were
subsequently enacted addressing spe-
cific aspects of gender equality, it was
not until Directive 92/85 (1992) that
the issue of pregnancy, maternity, and
breastfeeding for working women was
underlined. This Directive focused on the
guidelines for protecting motherhood,
specifically by identifying measures for
pregnant or breastfeeding workers to
avoid risks. It mandated employers to
adjust and protect the worker’s health
in this situation, allowing for modifica-
tions of working conditions, a change of
position, or even the suspension of her
activity for the duration of any adverse
health situation.

Furthermore, Directive 92/85 (1992)
prohibited night work or exposure to
harmful agents during pregnancy or
breastfeeding. It established the right to
paid leave for prenatal examinations and
specified the right to maternity leave of
at least 14 uninterrupted weeks, distrib-
uted before and/or after childbirth, with
a compulsory maternity leave of at least
two weeks to be allocated before and/
or after childbirth. Finally, it outlined a
series of rights inherent to the employ-
ment contract. This included the main-
tenance of payment and/or entitlement
to an adequate allowance for workers
equivalent to what they would receive
in the event of a health-related inter-
ruption of her activities, along with pro-
tection against dismissal. However, it's
important to note that Directive 92/85
(1992) aimed to protect the mother’s
health and foster bonding with the new-
born as an occupational health measure.
It did notinclude the father as a recipient
of these specific rights.

In the second phase, reconciliation is-
sues took on a prominent role. The Trea-
ty of Amsterdam (1997) marks a turn-
ing point, significantly amplifying the
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provisions related to non-discrimination.
Two important treaties incorporated
non-discrimination provisions in detail.
Firstly, the Treaty on the Functioning of
the European Union (2007) stipulates
in Article 157, alongside the obligation
of each Member State to ensure equal
pay, that:

The European Parliament and the
Council, acting in accordance with the
ordinary legislative procedure, and af-
ter consulting the Economic and Social
Committee, shall adopt measures to
ensure the application of the principle
of equal opportunities and equal treat-
ment of men and women in matters of
employment and occupation, including
the principle of equal pay for equal
work or work of equal value.

It also allows each Member State to
maintain or adopt “measures providing
for specific advantages in order to make
it easier for the underrepresented sex
to pursue a vocational activity or to
prevent or compensate for disadvan-
tages in professional careers.” On the
other hand, the Charter of Fundamental
Rights (2000), in Chapter lll on Equality,
incorporates in Article 21 the prohibi-
tion of discrimination in the broadest
sense and the right to equality in Article
23. Chapter IV on Solidarity includes in
Article 33 a necessary element to guar-
antee equality, specifically addressing
the reconciliation of family and pro-
fessional life. It establishes the right to
paid maternity leave and parental leave
upon the birth or adoption of a child, as
well as protection against dismissal for
exercising these rights.

Hereinafter, two directives establish
the right to equality based on co-re-
sponsibility as a determining factor.
Directive 96/34 (1996) and Directive
2010/18 (2010) implemented the re-
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vised Framework Agreement on parental
leave concluded by BUSINESSEUROPE,
UEAPME, CEEP, and ETUC, which review
and replaced the previous agreement.
Both directives not only grant rights
to women for family reasons but also
extend certain rights to men, making
their entitlements indistinct.

The first Directive marks the starting
point for the EU regulation of work-life
balance in the workplace, a fundamen-
tal element in achieving gender equal-
ity among workers of both genders
(Rodriguez Rodriguez 2010). In line with
Paragraph 16 of the Community Char-
ter of the Fundamental Social Rights
of Workers (1989), it aimed to develop
“measures [...] enabling men and wom-
en to reconcile their occupational and
family obligations.” The Directive 96/34
(1996) stressed the need to promote
women'’s participation in the workforce
and introduced two specific measures.
Firstly, it referred to parental leave,
providing men and women alike the
right to be absent from work to care
for children, and, secondly, it included
absence for reasons of force majeure,
allowing both men and women to take
time off for urgent family matters ne-
cessitating their immediate presence,
such asillness or accidents. The parental
leave, granted for the birth or adoption
of a child, had a minimum duration of
three months and could be taken up
to a certain age of the child, which was
suggested to be up to eight years. How-
ever, a fundamental issue was the ab-
sence of remuneration and that, in the
case of force majeure leave, there was
a limitation to guaranteeing absence
from work without providing flexible ar-
rangements. While the Directive 96/34
(1996) configured parental leave as an
individual right, it was predominantly
“in principle, non-transferable,” thereby
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reducing the practical implementation
possibilities. Some scholars argued that
itintroduced formal equality rather than
an effective role (Rodriguez Rodriguez
2010). Similarly, the Directive 96/34
(1996) ensured the maintenance of
rights acquired or in the process of be-
ing acquired by the worker on the date
of the start and until the end of the
parental leave. It also established the
prohibition of dismissal for the exercise
of these rights and guaranteed the right
to return after the leave and the preser-
vation not only of the job but also of the
rights acquired during this period.

The Directive 2010/18 (2010) am-
plified the role of co-responsibility in
eliminating sex discrimination. Thus,
the agreement extended to all work-
ers, including part-time workers, those
on fixed-term contracts, or those with
an employment relationship with a
temporary agency. It extended paren-
tal leave from three to four months
while specifying that only one of these
months was non-transferable. It ac-
knowledged the specificities of pater-
nity through adoption, referring to this
circumstance in Clause 4. Nevertheless,
it did not address scenarios such as mul-
tiple births or adoptions, which the ECJ
clarified in the Judgement of 16 Sep-
tember 2010, (Case C-149/10 2010),
referring to the need for national laws
to consider this issue.

Measures ensuring the return to
work after parental leave were im-
proved. Clause 6 introduced rules for
“return to work,” providing that States
shallinclude in their national regulations
the possibility for workers to request
changes in their working hours or work-
ing arrangements for a certain period. It
also encouraged employers and workers
to maintain contact during the leave to
facilitate their return.



Notwithstanding, the lack of income
during leave remained the main chal-
lenge. The Directive 2010/18 (2010)
tentatively suggested in Clause 5.5 that:

All matters regarding income in rela-
tion to this agreement are for consid-
eration and determination by Member
States and/or social partners according
to national law, collective agreements
and/or practice, taking into account
the role of income — among other fac-
tors —in the take-up of parental leave.

The clause meant that if the State
did not incorporate such a provision in
its legal system, the lower-paid parent,
usually the woman, would apply for the
entitlement. In the same vein, Recital
20 of the Directive 2010/18 (2010) es-
tablished that “experiences in Member
States have shown that the level of in-
come during parental leave is one factor
that influences the take up by parents,
especially fathers.” Families with more
significant financial problems, or single
parents, would likely not take leave for
the same reason.

The circumstances of children with
disabilities or long-term illnesses were
vaguely addressed. The Directive
2010/18 (2010) briefly stated in Clause
3.3 that “Member States and/or social
partners should assess the need to
adjust the conditions for access and mo-
dalities of application of parental leave
to the needs of parents of children with
a disability or a long-term illness,” as a
clear result of the Judgement of the ECJ
of 17 July 2008 (case C-303/06 2008). In
other words, States were charged with
accommodating leave to complex family
situations.

The right to force majeure leave was
maintained in the same terms as in the
1995 Agreement included in Directive
96/34 (1996). However, the paid or
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unpaid character of the leave and its
distribution among several workers
still needed to be specified. Nor did it
contain provisions on protection against
dismissal or other consequences of such
leave.

Other legislation, such as Directive
2006/54 (2006) on the implementation
of the principle of equal opportunities
and equal treatment of men and women
in matters of employment and occupa-
tion (recast) did not explicitly include
provisions for the reconciliation of work
and family life. Only Articles 15 and 16
introduced the right of the worker “to
return to herjob or to an equivalent post
on terms and conditions which are no
less favourable to her” after maternity,
paternity, or adoption leave, guarantee-
ing that the worker could benefit from
“any improvement in working conditions
to which she would have been entitled
during her absence.” This measure aimed
to allow both parents to take responsi-
bility for Family care without prejudice.

On the other hand, recital 11 of Direc-
tive 2006/54 (2006) contains references
to establishing flexible working hours
and parental leave for both fathers and
mothers. It also urges Member States
to “include appropriate parental leave
arrangements which could be taken up
by either parent as well as the provision
of accessible and affordable childcare fa-
cilities and care for dependent persons.”
Additionally, it introduces intriguing
concepts for achieving equality, such as
“positive action.”

However, Directive 2000/78 (2000)
establishing a general framework for
equal treatmentin employment and oc-
cupation, the Part-Time Work Directive
(Directive 97/81 1997), or the Working
Time Directive (Directive 2003/88 2003)
did not include provisions on this issue.
Nevertheless, part-time work for family

STANOVNISTVO, 2023, 61(2), 85-107



92 | Women’s rights in the workplace — EU vs. Spanish legislation on co-responsibility rights

reasons is primarily undertaken by wom-
en (EIGE 2015), so some reference to it
would have been desirable (EIGE 2015).

Finally, Directive 2019/1158 (2019)
on work-life balance for parents and car-
ers, repealing Directive 2010/18 (2010),
represents a significant step forward.
The importance of the Directive lies in
its being the first to establish not only
reconciliation but co-responsibility as a
factor to strengthen equality between
men and women, which is one of the
fundamental principles of the EU. The
right to equality is, without a doubt,
“a macro-principle that underpins work-
life balance rights” (Lousada Arochena
2019a: 791).

Therefore, the rights to work-life bal-
ance and co-responsibility are essential
elements for consolidating gender equal-
ity (Maneiro Vazquez 2023). Directive
2019/1158 (2019) encompasses a series
of rights that extend beyond the concept
of reconciliation, embracing co-respon-
sibility (Guerrero Padrén et al. 2023).
The enactment of this directive marked
a crucial milestone for gender equality.

This directive introduces various in-
dividual rights, such as new paternity
leave, distinct maternity or parental
leave, and carers’ leave. Paternity leave is
set to last at least 10 days, and although
there is no reference to its non-trans-
ferability, it is inferred from the text.
Carers’ leave is extended to a minimum
of five days per year and differs from
force majeure leave.

The revised approach to paternity
leave also covers other family structures,
including same-sex partnerships. Accord-
ing to Article 4 of Directive 2019/1158
(2019), “Member States shall take the
necessary measures to ensure that fa-
thers or, where and insofar as recog-
nised by national law, equivalent second
parents” are accommodated. At this
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point, remuneration or a social security
benefit, equivalent to that which would
be payable for a break from work for
health reasons, will also be guaranteed
during the period of leave, which is a real
advancement.

Parental leave remains for four
months and can be utilised until the
child is eight years old. However, it has
been established that two of the four
months are non-transferable, enhancing
the repealed Directive. Additionally, the
Directive improves the right by guaran-
teeing payment or allowance during the
leave. Absence due to force majeure is
maintained in the same terms.

As the most relevantissue, the Direc-
tive 2019/1158 (2019) establishes flex-
ible working arrangements for workers
who are parents or carers. This includes
not only flexible or reduced working
hours but also telecommuting as an
appropriate mechanism to balance pro-
fessional and personal responsibilities.

In societies where family responsibil-
ities are equally shared, women tend to
enter and remain longer in the labour
market (Afén Roig 2009). Therefore,
these measures contribute to women's
full integration into the workforce by
promoting the equal distribution of
caring responsibilities.

3 DOES SPANISH LABOUR LAW
ADDRESS CARE BY FACILITATING
WOMEN'S EQUAL INTEGRATION?

There has been a growing recognition
in Spain of the need for both legislative
and cultural changes. Presently, a consid-
erable number of permits and licences
exist to manage care responsibilities,
but there is still room for improvement.
In most cases, the impetus for legisla-
tion was due to the impact of the EU
regulatory framework. In the following



pages, we will delve into the gradual
integration of work-life balance rights
into Spain’s labour legislation.

The starting pointin the Spanish leg-
islative framework regulating work-life
balance was Law 3/1989 (1989). The Act
improved maternity leave, extending it
from 14 to 16 weeks and establishing
measures to promote equal treatment
in workplaces. It granted the adoptive
parents of children under the age of 5 a
leave on par with maternity leave. Spe-
cific rights for men were also instituted.

A pivotal advancement in the basic
labour regulations was made with the
Royal Legislative Decree 2/2015, known
as the revised text of the Workers' Stat-
ute Law (Estatuto de los Trabajadores [ET]
(2015). The first step was made with
Law 39/1999 (1999) on reconciliation
of work and family life for workers,
transposing Directives 92/85 (1992) and
96/34 (1996). While the first Directive
was inadequately transposed through
the Law on Prevention of Occupational
Risks. Consequently, Law 39/1999 (1999)
completed the transposition, partly im-
proving the directives.

One of the most important meas-
ures was that women could transfer a
portion of their maternity leave to the
father, up to 10 weeks of the 16 they
were entitled to. Simultaneous mater-
nity leave for both parents was also
granted. In the case of multiple births,
maternity leave was extended by an
additional two weeks for each child.
Changes were also introduced to allow
adoptive or foster parents to take leave
to care for children under the age of six.
Provisions for breastfeeding leave were
made more accessible. The law main-
tained the provisions of Directive 96/34
concerning accident and hospitalisation
reasons. Additionally, it established the
individual right of workers, both men
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and women, to reduce working hours
and take parental leave to care for sick,
elderly, and dependent family members.
Subsequently, the Organic Law
3/2007 (2007) transposed Directive
2002/73 (2002) on effective equality
between women and men. This Law,
which has had several amendments,
represents a turning point, but it goes
further than the directive. It introduced
paternity leave for biological, adop-
tive, and foster fathers in the Spanish
legal system, distinct from maternity
leave. The entitlement to the right was
attributed to the father and other par-
ents, adapting thus to the new families.
The paternity leave duration was 13
days, progressively introduced in the
framework and extendable in cases of
multiple births. The right was individual,
non-transferable, and entitled fathers
to receive a social security allowance.
Nevertheless, despite efforts to increase
men’s participation in care work, the reg-
ulation allowed fathers to allocate leave
according to their personal needs with-
out considering the primary objective.
Maternity leaves, too, saw positive
reform, being extended by two weeks
for children born with disabilities, an
extension that either parent could take.
In the event of the mother’s death, the
other parent could use all or part of
the remaining maternity leave entitle-
ment, counting it from the date of birth,
regardless of whether the deceased
carried out any paid activity. Nor would
the mother’s possible use of the leave
period she could have taken before the
birth be deducted. In the event of the
child’s death, the suspension period
would also not be reduced unless the
mother voluntarily requested to return
to work after the compulsory six weeks
following childbirth. In the case of pre-
mature births or situations where the
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newborn had to be hospitalised for more
than seven days, the suspension period
was extended by the same number of
days of hospitalisation, with a maximum
of 13 additional weeks. Moreover, pater-
nity and maternity leaves were extended
to the self-employed and other special
social security schemes.

Breastfeeding leave was partially
modified. Although the woman'’s entitle-
ment was retained, she could now trans-
fer it to the father for his use. However,
no reference to same-sex couples was
made in this right.

A notably positive amendment was
made concerning the right to reduce
working hours for childcare purposes.
The law extended the age of the child
for which the parent could request this
reduction from six to eight years and
introduced more flexible parameters.
The minimum period for reducing work-
ing hours was decreased from at least
one-third to one-eighth. This revision
significantly facilitated the reduction of
working hours without notably impact-
ing pay, particularly when there was no
absolute need to harmonise work with
childcare, forinstance. Family leave was
increased from one to two years, allow-
ing it to be taken in instalments. This
flexible form of leave was extended to
childcare leave.

Additionally, the introduction of the
right to adjust working hours to accom-
modate the demands of balancing work
and family life as an individual right for
men and women should be highlight-
ed. Notwithstanding, the terms of this
measure depended on the provisions
laid out in collective bargaining agree-
ments or in individual arrangements
with employers, which hampered the
effective implementation of the right.

Subsequently, a minor amendment
was made by Royal Decree-Law 3/2012
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(2012), to align Article 37.4 ET (2015)
with the Judgment of the ECJ of 30 Sep-
tember 2010 (Case C-104/09 2010). The
amendment extended the entitlement
to breastfeeding leave to men even if
the mother was not employed. The ECJ's
judgment deemed the distinction that
recognised only employed mothers, not
employed fathers, as eligible for paid
time off work to care for a child as a
breach of the equal treatment principle.

Conversely, Law 6/2018 (2018), State
Budget Law 6/2018 (2018), increased
paternity leave to five weeks, with the
potential for extension by two addition-
al days for multiple births, adoptions,
or foster care. The legislation aimed
to promote work-life balance by stip-
ulating that in cases of childbirth, the
leave would exclusively be allocated to
the other parent. In cases of adoption,
guardianship for adoption, or foster
care, this right would apply to only one
of the parents, at the choice of the
interested parties. Nevertheless, when
maternity leave is entirely taken by one
parent, the right to paternity leave may
only be exercised by the other one. In
other words, it contributed to co-respon-
sibility by limiting transfer.

Royal Decree-Law 6/2019 (2019), on
urgent measures to guarantee equal
treatment and opportunities for women
and men in employment, marked anoth-
ersignificant reform (Lousada Arochena
2019b). The Royal Decree-Law 6/2019
(2019) did not transpose EU directives.
It is based on the obligation of public
authorities to adopt specific measures
in favour of women in explicit situations
of inequality. The Royal Decree-Law
6/2019 (2019) introduced changes in
leave terminology to better reflect social
changes and established substantive
amendments. Firstly, breastfeeding
leave was revised to infant care leave



as specified in Article 37.4 ET. Likewise,
in @ move towards gender-neutral lan-
guage and inclusivity of LGTBI+ commu-
nities, the terms “mother” and “father”
were replaced by “working persons.”
Considering that the noun “children”
is of masculine grammatical gender in
Spanish, the Royal Decree-Law 6/2019
(2019) included the feminine gender by
replacing it with “sons and daughters.”
Similarly, maternity and paternity leave
were renamed without distinction, be-
coming birth leave involving confine-
ment and childcare for a minor up to 12
months. Furthermore, breastfeeding
leave transformed into infant care leave,
while confinement was replaced by
birth when not related to a biological
situation, a change that faced criticism
(Lousada Arochena 2019b).

The most important of the substan-
tive changes is the one made in birth
leave. This 16-week leave is equal for
both parents, with no distinction be-
tween biological, adopted, or foster
children. For the first six weeks following
childbirth, adoption, or fostering, both
parents will take uninterrupted and full-
time leave, although for different pur-
poses. The biological mother ensures the
protection of her health, while the other
parent fulfils the caregiving duties. After
this mandatory joint leave, the right
becomes more flexible, allowing it to
be taken continuously or intermittently,
full-time or part-time, upon agreement
with the employer. This right cannot
be transferred to the other parent to
avoid co-responsibility duties. When the
child born, adopted, or in foster care
for adoption or fostering is disabled,
or in the case of multiple births, adop-
tions, or fostering, the leave could be
extended by two weeks, with one week
distributed to each parent, progressively
implemented.
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Infant care leave is maintained at
one hour a day per parent, accumulable
to full days, up until the child reaches
nine months. Whether a parent is a bi-
ological, adoptive, guardian, or foster
carer, they are entitled to the same
leave duration and conditions. This right
is non-transferable, and the regulation
establishes a developmental measure:
increasing the duration of the leave if
both parents exercise the right for the
same duration and time. The regulation
also encourages co-responsibility by
extending the childcare leave period
granted by law for job reservation after
leave from 12 to 18 months when both
parents take the leave together.

Finally, the right to adjust the length
and schedule of the working day, in-
cluding remote working, is established
to effectively reconcile personal and
family life. The right is granted until the
child reaches the age of 12, with the
specific terms to be agreed upon in col-
lective bargaining agreements.

Organic Law 1/2023 (2023) amend-
ing Organic Law 2/2010 (2010) on sex-
ual and reproductive health and the
voluntary interruption of pregnancy,
and Law 4/2023 (2023) for the real and
effective equality of trans persons and
the guarantee of the rights of LGBTI
persons introduced significant chang-
es. The former eliminated the prereg-
uisite for foster care to last at least
one year to qualify for leave. The latter
established that pregnant transsexual
individuals were considered biological
mothers for leave-related purposes.

Most recently, the Royal Decree-Law
5/2023 (2023), a comprehensive piece
of legislation, updated several leave
policies to align with EU directives. It en-
hanced the right to adapt the working
time for employees with dependents
in line with the content of Directive
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2019/1158 (2019) on flexible working
arrangements. Additionally, the law
expanded the category of family mem-
bers eligible for leave in cases of death,
accident, orillness to include unmarried
partners. Likewise, the carers’ leave
provided forin the Directive 2019/1158
(2019) is set up in more favourable
terms, extending the number of days
and including unmarried couples within
its subjective scope. Force majeure leave
is also stated for justified and urgent
reasons, which require the immediate
presence of the parent. The Royal De-
cree-Law 5/2023 (2023) established a
new parental leave for childcare (in-
cluding foster children) up to the age
of eight, which is non-transferable and
can be taken flexibly. In line with the
above, protection against dismissal
derived from enjoying all work-life bal-
ance rights is guaranteed, categorising
these rights among the grounds for
nullity. However, carers’ leave is still
pending and awaits transposition into
domestic law.

4 A SYSTEMATIC OVERVIEW OF
WORK-LIFE BALANCE RIGHTS IN
SPAIN

After outlining the evolution of the
work-life balance regulations, to clarify
their content, we will detail them sys-
tematically as they are formulated in
Spain’s labour legislation. To do so, we
will explain the tenor of the regulations
contained in ET (2015), dividing it into
the following sections: (4.1) Paid leaves
(permisos). (4.2) Reductions in working
time. (4.3) Birth leave (including confine-
ment and care for a minor of up to 12
months) and risk during breastfeeding
(suspensiones). (4.4). Family care leaves
(excedencias/permisos no retribuidos).
(4.5) Distribution of working time.
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4.1 PAID LEAVES

The first set of rights encompasses paid
leaves. During this leave, the wages are
paid by the employer.

(a) First, a paid two-days’ leave is
granted in the event of the death of a
spouse, unmarried partner, or relatives
up to the second degree of consanguin-
ity or affinity of both the spouse and
the common-law partner. If death oc-
curs outside the worker’s residence and
requires travel, this would be extended
to two more days. When these family
members suffer a severe accident or
illness, hospitalisation, or surgery with-
out hospitalisation that requires home
rest, the worker is granted a five-day
paid leave.

(b) Secondly, each parent is enti-
tled to a paid leave of one hour per
day in the case of premature births or
situations where babies must remain
in the hospital after childbirth. It is a
non-transferable leave allowing flexi-
bility in timing based on the child’s dis-
charge from the hospital, excluding the
compulsory six weeks for the mother’s
post-confinement health. The worker
determines the period of the leave
within his/her ordinary working day.
Workers must notify the employer of
their leave period 15 days in advance or
according to the collective bargaining
agreement.

(c) Thirdly, childcare leave is grant-
ed for the care of children under nine
months, comprising an hour per day
for each parent, with proportional in-
creases in cases of multiple births,
adoptions, or fostering. The leave is
non-transferable and can be managed
as either hourly or half-hourly reduc-
tions in the working day. Depending
on the provisions of the collective bar-
gaining or company agreement, the



worker may accumulate this reduction
into full days. In the interests of pro-
moting co-responsibility, one of the
latest reforms has established an ex-
tension of the period of infant care by
three more months, until the child is 12
months old, if it is taken jointly by both
parents, adoptive parents, guardians,
or foster parents. In this case, during
the additional three months, the sala-
ry will be reduced proportionally so as
not to overburden the employer, and a
social security benefit supplements the
remuneration.

(d) Fourthly, force majeure leave
enables workers to attend to urgent
fFamily situations that necessitate their
immediate presence. This paid leave is
limited to four days per year unless the
collective agreement establishes more
favourable conditions.

(d) Lastly, less significant is paid
leave for workers attending sessions
on adoption, guardianship, or foster-
ing suitability, and for pregnant wom-
en to attend prenatal examinations
and childbirth preparation. Both leaves
are provided for the essential time re-
quired during the working day.

Overall, these domestic regulations
enhance and expand upon the EU leg-
islation.

4.2 REDUCTIONS IN WORKING TIME

Reduced working hours without pay
are established to facilitate work-life
balance. All these rights are individual
and non-transferable.

(a) Firstly, workers are entitled to
two hours per day of the working day
to care for prematurely born babies
or infants who require extended hos-
pitalisation after birth for any other
reason. This reduction may be added
to the previously mentioned paid leave
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for the same reason (4.1 (b)). However,
it does not entitle the worker to remu-
neration, and the salary will be reduced
proportionally to the absence. Its legal
regime is the same as established in
4.1 (b).

(b) Secondly, workers responsible
for a child under 12 or adisabled person
who is not in paid employment are enti-
tled to reduce their daily working hours
by at least one-eighth and up to a max-
imum of one-half, with a proportion-
al salary cut. The same entitlement is
granted to the direct carer of a spouse,
or unmarried partner, or a family mem-
ber up to the second degree of consan-
guinity and affinity, including the blood
relative of the unmarried partner, who
for reasons of age, accident, or illness
is unable to look after himself/herself,
and who is not in paid employment. It
can be criticised that this reduction is
daily, without allowing for other more
appropriate formulas, unless provided
for in collective bargaining.

(c) Thirdly, the parent, the guardi-
an for adoption, or permanent foster
carer is entitled to a reduction of at
least half the working day, with a pro-
portional salary reduction during the
hospitalisation and continuous treat-
ment of a minor suffering from cancer
or a serious illness requiring long-term
hospitalisation and constant care. The
illness must be accredited by the report
of the public health service or adminis-
trative health body of the correspond-
ing autonomous community. The right
is maintained until the child reaches the
age of 23 or 26 in cases of disability of
65% or more. However, the extension
must be justified. The collective bar-
gaining agreement may establish the
conditions and cases where this work-
ing-hour reduction may be accumulat-
ed in full working days.
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4.3 BIRTH LEAVE (INCLUDING
CONFINEMENT AND CHILDCARE
FOR A MINOR OF 12 MONTHS) AND
RISK DURING BREASTFEEDING

Thirdly, the birth leave comprises two
distinct leaves: confinement and care
for a minor of 12 months, and the leave
for risk during breastfeeding. During
the exercise of this right, workers do
not receive remuneration, but they are
entitled to a social security benefit.

(a) Firstly, confinement entitles the
biological mother or transgender preg-
nant person to 16 weeks of leave. For
occupational health reasons, the mother
is obligated to take six uninterrupted
weeks immediately after delivery. There
is also an option to begin the suspension
up to four weeks before the anticipated
date of birth.

To facilitate the care of a prematurely
born or hospitalised newborn, the peri-
od of suspension may be calculated from
the date of hospital discharge, except
for the six weeks following birth, which
the biological mother must take. Like-
wise, to allow for a responsible exercise
of family reconciliation, if the newborn
childis hospitalised for more than seven
days after birth, the suspension period
will be extended proportionally, up to a
maximum of 13 days.

The right to suspension is neither
extinguished nor reduced by the child’s
death unless the parent requests rein-
statement after six weeks of compulsory
leave.

The childcare of a minor of 12 months
leave is similarly flexible. In cases of
confinement, the childcare of a minor of
12 months leave for the other parentis
granted on the same terms as the leave
for the biological mother, to fulfil the
duties of caring for the newborn, as an
individual and non-transferable right.
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The conditions for exercising the right
to suspension are quite flexible but the
first six weeks must be taken conjointly
with the mother to reinforce co-re-
sponsibility. After the six weeks have
elapsed, it may be distributed in weekly
periods, accumulated or interrupted,
either on a full-time or part-time basis,
until the child is 12 months old, with
prior agreement with the employer
and 15 days’ notice. The employer may
limit the simultaneous exercise of the
right if both parents work for the same
company, providing written notice with
well-founded and objective reasons.

In cases of adoption, guardianship
for adoption, and foster care, the child-
care of a minor of 12 months leave
has the same duration of 16 weeks
for each adopter, guardian for adop-
tion, or foster carer. This right is also
non-transferable and individual. In this
case, the six weeks that must be taken
on a full-time, uninterrupted basis are
those immediately following the judicial
decision establishing the adoption or the
administrative decision on guardianship
for adoption or foster care. The entitle-
ment system is the same, with the same
flexibility as that established in the case
of suspension for childbirth. However,
for obvious reasons, the remaining 10
weeks may be taken within 12 months of
the judicial decision on the adoption or
administrative decision on foster care. If
itis necessary to travel to the adoptee’s
country of origin beforehand in the case
of an international adoption, the leave
may begin up to four weeks before the
judicial decision on the adoption.

In all cases of birth leave, an addition-
al two weeks are granted for each parent
if the child has a disability. This same
additionis granted for each subsequent
child in cases of birth, adoption, foster
care, or multiple fostering. The Law



acknowledges single-parent families,
allocating this extension exclusively to
the single parent.

(b) Finally, in the case of risk during
breastfeeding, the right to suspension is
granted until the infant is nine months
old or when the cause preventing the
worker from returning to their job disap-
pears. The returning worker is entitled to
their previous job or another compatible
with their condition.

The current regulation of suspen-
sions significantly contributes to co-re-
sponsibility, improving on the minimum
standards established by EU law.

4.4 FAMILY CARE LEAVES

The family care leave establishes the
right to reserve the job but does not
entitle the employee to any social se-
curity benefits or salary maintenance.
There are three distinct applications of
this right.

(a) Firstly, this leave applies to care
for a natural or adopted child, or a child
in foster care for adoption or permanent
foster care after the birth, adoption, or
fostering. The leave lasts three years
from the date of birth or, where appli-
cable, from the date of the judicial or
administrative decision.

(b) Secondly, the leave for attending
to family members lasts a maximum of
two years, unless extended by collec-
tive bargaining. The family members
whom this leave covers are the spouse
or common-law partner, and family
members up to the second degree of
consanguinity or affinity, including the
common-law partner’s blood relatives,
who, for reasons of age, accident, illness,
or disability, are unable to look after
themselves. In any case, these family
members must not engage in any remu-
nerated professional activity.
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Both leaves can be taken in instal-
ments, but they cannot be accumulated
if granted for different relatives. When
a new leave starts, it concludes the pre-
vious one.

During the abovementioned leaves,
the worker retains certain rights. The du-
ration of the leave counts towards their
seniority, and within the first year, they
are entitled to return to their previous
post. In the subsequent years of leave,
the worker has the right to return to an
equivalent post. Notwithstanding, the
right to return to the same post will be
extended to 15 months if the worker is
part of a large family (more than three
minors) and to a maximum of 18 months
if they are part of the special category
of large families (more than five minors).
Co-responsibility is encouraged by ex-
tending the right to 18 months when
both parents take leave for the same
duration and under the same conditions.
The Law stresses that “In the exercise of
this right, the promotion of co-respon-
sibility between women and men shall
be taken into account and, likewise,
the perpetuation of gender roles and
stereotypes shall be avoided.” From our
point of view, it would be surprising to
find a real case in which two workers are
on leave to care for the same relative
simultaneously and for the same dura-
tion without pay. In short, it is more of
a question of making the need for co-re-
sponsibility visible than of effectively
promoting co-responsibility. Neverthe-
less, when two employees within the
same company apply for leave because
of the same relative, the simultaneous
exercise of the right may be limited for
justified business reasons.

Additionally, during the leave, the
employer has to offer training courses
to the worker, especially on the occasion
of their return.

STANOVNISTVO, 2023, 61(2), 85-107



100 | Women'’s rights in the workplace — EU vs. Spanish legislation on co-responsibility rights

(c) A newly introduced form of pa-
rental leave for caring for children or
foster children for more than one year,
up to eight years old, brings a different
arrangement. Unlike the previous leaves,
during its period, the worker has the
right to return to their role. The leave
is non-transferable and can be taken
flexibly but without pay. A 10-days’ no-
tice must be given to the company or as
established in the collective agreement.
The company may limit the time off due
to operational requirements but must
justify this and offer an alternative solu-
tion to the worker.

Despite the considerable effort to
encourage co-responsibility in caregiv-
ing, some outstanding issues remain.
Notably, the duration of this leave does
not meet the four-month standard set
in Article 5 of the Directive 2019/1158
(2019) and lacks a guarantee of pay-
ment. There is a need for further imple-
mentation of care leave as stipulated in
the directive and highlighted changesin
parental leave.

4.5 DISTRIBUTION OF THE
WORKING TIME

The regulations guarantee the right of
workers to adapt the length and distribu-
tion of their working hours, and even the
form of working hours, to achieve work-
life balance. These adaptations, which
may even include remote work, must
be reasonably aligned with the worker’s
needs and the company’s operational
requirements. The ET (2015) after the
Royal Decree-Law 6/2019 (2019) estab-
lishes that the right can be requested
until the worker’s children reach the age
of 12, improving the limit of eight years
established in the Directive 2019/1158
(2019). The last amendment of the ET
(2015) for the Royal Decree-Law 5/2023

https://doi.org/10.59954/stnv.539

(2023) includes additional family mem-
bers, such as relatives by blood up to
the second degree of consanguinity of
the worker, as well as other dependants
living in the same household, unable to
look after themselves for reasons of
age, accident, or illness. The Royal De-
cree-Law 5/2023 (2023) does not specifi-
cally refer to the possibility of exercising
the right to adapt the working hours in
cases of fostering or caregiving. Such in-
clusions would significantly enhance the
effectiveness of these regulations but
would require legislative amendments.

The terms for exercising this right
must be set in collective bargaining
agreements, regardless of discriminato-
ry circumstances. In the absence of such
agreements, a negotiation process must
be carried out with the company for 15
days. Once the negotiation is completed,
the company shall communicate in writ-
ing its acceptance or propose a justified
alternative. In the event of rejection of
the request, it shall state the objective
reasons on which it is based. Neverthe-
less, the wording of the rule appears to
weaken this right.

From our point of view, collective
bargaining should establish clear crite-
ria and rules for responsibly exercising
the right to redistribute working hours;
otherwise, in certain circumstances, the
worker should not be able to exercise
this right freely. Finally, the worker may
request areturn to the previous working
hours at the end of the agreed period
when the reasons cease or when he/she
considers it appropriate.

Furthermore, as an element that
reinforces the protection of work-life
balance, Law 3/2007 (2007) necessitates
companies with more than 50 employ-
ees to have an equality plan, starting
with a diagnostic phase that must in-
clude, among other things, the measures



established in the company to guarantee
the co-responsible exercise of personal,
family, and work rights. These measures
are designed to identify inequalities and
implement improvements within the
company.

Moreover, while not discussed here,
Spanish legislation nullifies dismissals
resulting from the exercise of any of the
reconciliation rights.

In sum, a complex set of rights is
formulated in the Spanish labour frame-
work concerning co-responsibility. None-
theless, continual efforts are crucial,
especially in raising awareness among
men of their necessary involvement in
family care work.

5 CONCLUSIONS AND
PROPOSALS FOR IMPROVEMENT

Given the above, it is clear that Spain
offers solid mechanisms for promoting
equal co-responsibility, effectively trans-
posing EU directives, and bolstering
workers' rights beyond EU minimums.
However, there are certain deficiencies
that still need to be addressed, such as
the incorporation of carers’ leave and
the need to align parental leave with the
content of the 2019 Directive.

Overall, the Spanish legal framework
has substantially strengthened the right
to work-life balance in terms of co-re-
sponsibility in recent years. However, we
must ask ourselves whether, in practice,
this affirmation corresponds to an ef-
fective change, i.e., whether care work
is actually carried out on a co-responsi-
bility basis.

In this sense, various real-life statis-
tics make us rethink the above assump-
tions. In fact, the latest available data
by the Ministry of Equality referring to
2009/2010 reveals that the time spent
by women in family care and home-
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making was double that spent by men.
According to the data, women spent 11
hours and 26 minutes on personal care,
4 hours and 7 minutes on homemaking
and family care, 2 hours and 9 minutes
on paid work, and 4 hours and 32 min-
utes on leisure time. These figures were
far from the times men spent on the
same activities, with 11 hours and 33
minutes spent on personal care, 1 hour
and 54 minutes on homemaking and
fFamily care, 3 hours and 25 minutes on
paid work, and 5 hours and 23 minutes
on leisure activities. More recent data
from the National Institute of Statistics
(Instituto Nacional de Estadistica [INE]
2023) informs us that, in the first quarter
of 2023, 94% of people working part-
time to care for children or sick, disabled,
or elderly adults were women, compared
to 6% of men. The same trend, albeit at
a lower rate, was maintained when the
reason for part-time work was other
family or personal activities (68% of
women compared to 32% of men).
Other INE (2022) figures show that
women’s employment rate decreases
as the number of children under 12 in-
creases. Thus, in 2022, the employment
rate for women aged 25 to 49 without
children was 76.9%, falling to 70.4% in
the case of having children under 12.
This decrease was progressive according
to the number of children (72.4% for
those with one child, 70.1% for those
with two children, and 52.0% for women
with three or more children).
Considerably, women are primarily
those who cease working after com-
pleting their studies to take parental
or carer’s leave for children (3.6% of
women compared to 2.9% of men) (INE
2022). Moreover, women's continued
attention to care work is evident when
analysing the periods of leave taken.
According to the statistics by INE (2022),
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the leaves taken by men usually last for a
maximum of six months (86.9%); on the
other hand, women’s periods of leave
are more spread out: 49.9% took leave
for six months, 20.9% for between six
months and one year, 9.4% for between
one and two years, and 17.7% for more
than two years.

What would be the solution to en-
courage co-responsibility in care? Un-
doubtedly, the changesin the legislative
framework are decisive but require
enhancements. We are aware that the
reforms are recent, and it is worth con-
sidering whether itis possible to reverse
the trend gradually.

Thus, although the legislation rec-
ognises these rights, complementary
mechanisms are required for an effec-
tive shift. Firstly, establishing robust pro-
fessional public services for caring for
children and dependents is imperative.
These services are crucial to retaining
women in the workforce and must not
be hindered by financial constraints. As
expressed in Art. 11 ¢) of the Conven-
tion on the Elimination of All Forms of
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Discrimination against Women (1979),
it is necessary to encourage “[...] the
provision of the necessary supporting
social services to enable parents to
combine fFamily obligations with work
responsibilities and participation in pub-
lic life, in particular through promoting
the establishment and development
of a network of childcare facilities.” In
a nutshell, establishing public services
would contribute to reducing the num-
ber of women dropping out or working
part-time. Secondly, there is a need for
a cultural shift away from seeing women
as the primary carers. Public authorities
have a crucial role to play in bringing
about this shift. As established in the
latest legislative amendments to the
Workers' Statute, co-responsibility be-
tween women and men must be encour-
aged, and the perpetuation of gender
roles and stereotypes must be avoided.
The problem now is deciding how to
undertake this task, and although we are
on the right track, it remains a consider-
able challenge for governments and the
younger generations.
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Prava Zena na radnom mestu:
pravo zajednicke odgovornosti
u zakonodavstvu EU i Spanije

SAZETAK

Uspostavljanje regulatornog okvira za osiguranje ravnopravnosti zena na mestima rada bio je
dug put u Evropskoj uniji (EU) i drzavama ¢lanicama. U Spaniji, na pocetku, nije bilo znacajnog
podsticaja. Ipak, nekoliko decenija kasnije, unapredenjem zakonodavstva Spanija je postala pri-
jatno mesto za Zivot i rad Zena, iako jo$ uvek postoje pitanja na kojima treba raditi. Ovaj rad ima
za cilj analizu uskladivanja i adekvatnosti Spanskog radnog zakonodavstva sa normativnim tekovi-
nama EU u oblasti osiguranja ravnoteze rada i Zivota i zajednicke odgovornosti zena i muskaraca,
kao osnovnih elemenata za postizanje ravnopravnosti na mestima rada. U tom cilju bi¢e dat de-
taljan prikaz uvodenja prava u domaci regulatorni okvir. Posledi¢no, studija ima za cilj procenu da
li je Spanija jedna od drzava EU koja je dostigla najvece standarde rodne ravnopravnosti u oblasti
zaposljavanja i obavljanja zanimanja, koji pak proizilaze iz implementacije i ostvarivanja prava na
ravnotezu rada i zivota, kako bi se resila pitanja zajednicke odgovornosti i uskladivanja profesio-
nalnih sa porodi¢nim duznostima.

KLJUCNE RECI

zajednicka odgovornost, ravnoteza rada i zivota, pitanja uskladivanja, ravnopravnost, prava rad-
nika
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ABSTRACT

The conflict between employment and family responsibil-
ities, that is, private life in general, is regarded as one of
the most pressing concerns of labour law over an extended
period. In the context of increasing participation of women
in labour markets, ageing of the population and changes
in the archetypal forms of employment relationships and
families, the issue of reconciling work with family life, i.e.
maintaining the work-life balance, affects all social actors:
workers, employers and governments. In light of this, the
paper first analyses the EU policies and legislative meas-
ures related to the special protection of women in relation
to pregnancy and maternity, including the right to mater-
nity leave. Additionally, it addresses the special rights of
working parents, including the right to parental leave for
both men and women workers. Finally, the paper looks at
the most recent EU Directive on Work-Life Balance of 2019,
providing a critical review of both the newly introduced
rights in the Directive, such as paternity and carers’ leave,
and the already established rights of parental leave and
flexible working arrangements.
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1 INTRODUCTION

The relationship between work and
family life has traditionally been char-
acterized by greater or lesser mutual
incompatibility, as meeting the demands
of one side makes it difficult to meet
the demands of the other (Greenhaus
and Singh 2004). If such incompatibil-
ity is termed “conflict”, a logical con-
cept through which solutions should
be sought to reduce or eliminate said
conflictis the concept of “reconciliation”
between work and family life. In that
regard, it can be defined as a “dynam-
ic set of policies and legal provisions
that address the inherent conflicts in
juggling work commitments and family
responsibilities” (Caracciolo di Torella
and Masselot 2010). If, on the other
hand, the incompatibility between work
and family responsibilities is termed
“imbalance”, the usual policy and regu-
latory responses can be sought through
a concept called “work-family balance”.
Regardless of whether the applied con-
ceptual framework emphasizes the
notion of “conflict” or “imbalance”, the
addressed questions remain essentially
the same — how to reconcile, i.e. bal-
ance the tensions, that is, the problems
that professional obligations cause to
family responsibilities regarding the care
of dependent children and other family
members who need care (Hein 2005),
which, in turn, may limit preparation, en-
tering, participation and advancementin
economic activities (International Labour
Organization 2023). However, limiting
the scope of the concept of reconcil-
iation, i.e. balance to the relationship
between work and family life, would
unjustifiably exclude different personal
lifestyles of workers (Kalamatiev and
Ristovski 2017). Hence, theory and regu-
latory frameworks are already beginning
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to replace the narrower term “work-fam-
ily balance” with the more inclusive term
“work-life balance”, which, in addition to
traditional Family responsibilities, is also
aimed at non-family responsibilities and
requirements, such as study, commit-
ment to travel or the like (Brough et
al. 2020). Yet, despite the potential to
encompass wider non-family responsi-
bilities and demands of working people
in general, it seems that the concept of
work-life balance still primarily addresses
the family responsibilities and demands
of working parents and only then of
working carers. Hence, this paper, to
the greatest extent possible, analyses
the issue of reconciliation, that is, the
balance between work and family life.
In a historical context, the emergence
of the problem of reconciliation, that is,
the balance between work and family,
is usually associated with the transition
from an agrarian to an industrial society
and the separation of the house from
the workplace (Hein 2005). This leads
to drawing clear boundaries between
the two spheres of social life: public or
employment and private or family. In
the dichotomy of the two spheres, men
have traditionally dominated the public
sphere and employment, while women
have traditionally been excluded or
marginalised from labour markets and
directed to unpaid care work within
families (Hayes 2017). Cultural under-
standings of the role of men, i.e. fathers,
and women, i.e. mothers, were embed-
ded in the so-called "gender contract”
defined as a normative and material
basis around which sex/gender divisions
of paid and unpaid labour operate in a
given society (Rubery 1998). The gender
contract determined the role of men
as family breadwinners who establish
a standard employment relationship
and earn a family wage and women as



family caregivers who perform unpaid
care work and possibly earn a secondary
wage (Vosko 2006). The feminization of
labour and the gradual integration of
women from unpaid work in families to
paid employment in the labour markets
which gained momentum during the 60s
of the last century, inevitably began to
affect the gender contract (Fudge and
Owens 2006; Fudge 2014), replacing the
traditional “male breadwinner/female
caregiver” with a “male and female (dou-
ble) breadwinners/female caregiver”
model (Kalamatiev and Ristovski 2014).
However, the situation has, for the most
part, remained unchanged because
women not only have continued to bear
the lion’s share of unpaid care within
families, but it has also been expected
of them to be productive workers who
contribute both to the economy of the
country and the well-being of the family.

Inan EU regulatory context, the issue
of reconciliation was first placed on the
agenda of the European Communities
through the adoption of the Social Ac-
tion Programme in 1974. For more than
two decades, until the entry into force
of the Treaty of Amsterdam in 1997,
measures and policies for reconciling
work with family life in the European
Community/European Union were main-
ly developed within different requlatory
contexts, such as the equal opportu-
nities, employment policy, improving
labour markets, family relationships
and training and education (Bercusson
1996). During this period, several di-
rectives were adopted that directly or
indirectly affected the issue of reconcil-
ing work with family life, including the
Directive on Equal Treatment of Men
and Women (Directive 76/207 1976), the
Pregnant Workers Directive (Directive
92/85 1992), and the Parental Leave
Directive (Directive 96/34 1996). A com-
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mon denominator of these instruments,
in essence, is their orientation towards
a single direction: to prohibit discrimi-
nation against women in employment
but also to adapt their work to the tra-
ditionally predetermined responsibilities
in the family. Hence, two key criticisms
are attributed to them: the first refers
to the problem of stereotyping the role
of women, and the second refers to
the tendency to cover only the care of
children, but not of other dependent
persons, including adult family members
(Davies 2009).

After the Amsterdam Treaty, which
strengthened the concept of gender
equality by transforming policies prohib-
iting discrimination into policies promot-
ing equal opportunities, reconciliation
measures have taken a different course
towards a human right that belongs
equally to working mothers, fathers and
carers in general. Confirmation for such
a course can be found in the Charter of
Fundamental Rights of the EU (2000
Art. 33, 2), through which the right to
reconcile professional and family life has
been raised to the level of a fundamen-
tal human right. Among other things,
various soft law measures, such as the
Resolution on the balanced participation
of women and men in family and work-
ing life from 2000 and the Work-Life
Balance Package from 2008", but also
certain directives, such as the Recast
Directive on equal treatment of men
and women in matters of employment
and occupation (Directive 2006/54 2006)

' This Package, among other things, provided for
Proposals for amendments to existing directives
such as the Directive for self-employed workers
(Directive 86/613 1986) and for pregnant workers
(Directive 92/85 1992). While amendments to the
first Directive were successfully adopted through
Directive 2010/41 (2010), attempts to amend
the second Directive failed and were withdrawn
in 2015.
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and the Parental Leave Directive (Di-
rective 2010/18 2010) repealing and
replacing the eponymous Directive of
1996, have been adopted. All the while,
the affluent case law of the Court of
Justice has played a huge role. The
most recent stage in the development
of measures and policies to reconcile
work with family, i.e. private life, was
marked by the adoption of the European
Pillar of Social Rights (2017). It provided
a new impetus in the development of
such measures and policies, and under
its auspices, a new Directive on Work-
Life Balance for Parents and Carers was
finally proposed. The new Directive was
adoptedin 2019, repealing the previous
Parental Leave Directive from 2010.
Directive 2019/1158 (2019) represents
the first legal instrument that explicitly
addresses the issue of work-life balance
as a stand-alone concept and puts care
and care-related responsibilities on the
EU agenda (Caracciolo di Torella 2020).
However, despite strengthening exist-
ing rights (such as parental leave and
flexible working arrangements) and
introducing new ones (such as paternity
and carers’ leave), this Directive is not
immune to certain criticisms regarding
the (un)realized potential for meeting
the ideal of substantive gender equality
and for more comprehensive regulation
of the issue of providing care to a broad-
er scope of dependent persons.

2 SPECIAL PROTECTION OF
WOMEN IN RELATION TO
PREGNANCY AND MATERNITY

Modern instruments that regulate the
protection of women in the field of
employment no longer speak of the pro-
tection of employed women as a special
category of workers in need of special
protection because such an approach is
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now perceived as a form of disguised or
“benign” discrimination, having adverse
effects on equality of opportunity in em-
ployment (Birk 2007). Instead of special
measures for their “general” protection
as women, female workers enjoy special
protection in exceptional cases such as
pregnancy and maternity. However, the
issue of determining the point where
special protection ends and discrimina-
tion against women (Grgurev 2014) or
violation of equal treatment in relation
to men begins is a complex issue. In EU
law, pregnancy and maternity rights are
addressed through various instruments
that establish a complex horizontal
linkage. On the one hand, there are the
directivesin the field of equal treatment
and opportunities, of which the Equal
Treatment Directive (Directive 76/207
1976), including its amendments by
Directive 2002/73 (2002) and Directive
2006/54 (2006), are of particular im-
portance, and on the other hand the
Directive 92/85 (1992).

The equality directives have had a sig-
nificant role in protecting and improving
the position of women in employment
in cases of pregnancy and maternity,
both before and after the adoption of
the Pregnant Workers Directive. Their
impact is particularly notable in several
cases before the Court of Justice con-
cerning pregnant women, related to
prohibition of discrimination in entering
into employment (e.g. the “Dekker” case,
C-177/88 1990), protection in case of
non-renewal of a fixed-term employ-
ment contract due to pregnancy-re-
lated reasons (e.g., the “Melgar” case,
C-438/99 2001), etc.

In other cases, the application of
the equality directives is interpreted in
the direction of limiting such protec-
tion. Such are, for example, the cases
based on absences from work due to



pregnancy-related illness, which refer
to the admissibility of giving notice of
dismissal after the end of maternity
leave or the payment of a reduced sal-
ary during pregnancy or after returning
from maternity leave.2 The insufficient-
ly clear boundaries and the “built-in
conflict” between the right to special
protection which pursuits substantial
gender equality and the formal equality
of treatment of men and women, can
also be considered through the prism of
the potential clash between the context
of safety and health at work (predom-
inantly represented in the Pregnant
Workers Directive) and the context of
equal treatment (arising from the Equal-
ity Directives). In that regard, what is
interesting but also contradictory is the
approach of the Court of Justice con-
cerning the legal treatment of the said
issues related to the protection against
dismissal and the payment of women
during pregnancy and maternity and
especially in cases of absence from work
due toillness related to pregnancy. The
Court, on the one hand, justifies the spe-
cial protection of women from dismissal
for the duration of the entire period of
pregnancy and maternity leave, inter
alia, for the purpose of protecting their
physical and mental state, including the
protection of pregnant women from
the risk of voluntary termination of
pregnancy that may be caused by the
threat of dismissal.® However, on the
other hand, the Court considers that
the stress suffered by the reduction of
the worker’s salary during pregnancy or
maternity leave cannot be compared to
the stress related to the termination of
her employment contract.

2 See "Hertz” Case, (C-421/88 1990); “Larsson”
Case, (C-400/95 1997); “McKenna” Case, (C-191/03
2005), etc.

3 See “Brown” Case, (C-394/96 1998).
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2.1 SPECIAL PROTECTION

OF WOMEN IN RELATION TO
PREGNANCY AND MATERNITY
UNDER THE EQUALITY DIRECTIVES

The original text of Directive 76/207
(1976) does not provide for special pro-
visions, i.e. positive rights for women
in relation to pregnancy and maternity,
but rather refers to their protection as
an exception to the principle of equal
treatment of men and women. A more
detailed explanation of the justification
for such an exception, i.e. different treat-
ment, is given by the Court of Justice in
the “Hofmann” case, where it refers to
two legitimate goals of the protection
of pregnancy and maternity, namely:
1) the protection of a woman'’s biological
condition and 2) the protection of the
special relationship between a woman and
her child (C-184/83 1984).

It is also a difficult challenge to “ad-
just” pregnancy and motherhood as
unigue conditions in which only women
can be found to the usual formula for
coping with discrimination based on the
existence of a “comparator” (Ellis and
Watson 2012). The literal application
of the concept of equal treatment by
comparing the condition of a pregnant
woman who has recently given birth to a
similarly situated male comparatoris an
artificial legal exercise (Barnard 2012).

The first significant judgment through
which the Court of Justice addressed this
impracticality was the “Dekker” case.
The Court ruled that since pregnancy
only affects women, decisions made on
the ground that a woman is pregnant
are a form of sex discrimination without
the need to make comparisons. This
approach is also confirmed by Directive
2002/73 (2002 Art. 2, 7) and further by
Directive 2006/54 (2006 Art. 2, (2), c.).
The difference between the Directives
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2002/73 (2002) and 2006/54 (2006) is
that the former retains a passive ap-
proach to regulating the special protec-
tion of women during pregnancy and
maternity as an exception to the prin-
ciple of equality using the formula that
“the Directives shall be without prejudice
to provisions concerning the protection of
women, particularly as regards pregnancy
and maternity”, while the latter abandons
such a formula by which approaches the
ideal of substantial gender equality.

2.2 SPECIAL PROTECTION

OF WOMEN IN RELATION TO
PREGNANCY AND MATERNITY
WITHIN THE FRAMEWORK OF
THE DIRECTIVE ON PREGNANT
WORKERS

The Pregnant Workers Directive (Direc-
tive 92/85 1992) was adopted as the
tenth individual directive of Directive
89/391 (1989) on the general framework
for the safety and health of workers at
work (Blanapin 2013). It is based on the
assumption that employed expectant
and new mothers must be considered
a particularly sensitive risk group and
protected against the dangers which
specifically affect them. However, de-
spite the principal role of the safety and
health regulatory context, the Directive
does not neglect the context of equal
treatment either (Kenner 2003).
Directive 92/85 (1992) contains defi-
nitions for the terms “pregnant worker”,
“worker who has recently given birth”,
and “worker who is breastfeeding”, but
a closer explanation of the concept of
“pregnancy” and the personal scope of
the Directive can be foundin the jurispru-
dence of the Court of Justice. Thus, in the
“Danosa” case (C-232/09 2010), the Court
stated that as a (subordinated) worker
and in that sense, a “pregnant worker”
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can also be considered a member of the
board of directors of a company, who in re-
turn for remuneration, provides services
to the company, under the direction or
control of another body of that company.
In the “Kiiski” case (C-116/06 2007),
on the other hand, the Court expands
the scope of Directive 92/85/EEC also in
relation to “workers who are on childcare
leave” at the time they seek to rely on
the rights granted by the Directive, such
as the right to maternity leave. Finally,
in the “Mayr” case (C-506/06 2008), in
addition to indirectly addressing the
question of the personal scope of the
Directive, the Court also addressed
fundamental questions such as what
constitutes pregnancy and when it can
be considered to have begun. In this
regard, it ruled that the term “pregnant
worker” does not include a worker who,
despite having had a successful in vitro
fertilization (IVF) procedure resulting in
the creation of embryos, at the time she
requested dismissal protection stating
that she was pregnant, the embryos
were still not implanted in her uterus.
The provisions of the Directive, whose
primary and predominant purpose is
to protect the health and safety of
employed expectant and new mothers,
cover a wide range of issues, including,
among much else, employers’ obliga-
tions related to assessment of specific
risks, taking occupational health and
safety measures and informing the
workers and/or their representatives of
the results of those activities; adjusting
the working conditions including hours
of work of the workers, taking necessary
measures to move the worker to another
job or granting leave in order to protect
her safety or health (Art. 3-16).
Pregnant workers are also entitled
to paid time off in order to attend an-
te-natal examination (Art. 9). What is



also interesting is the issue of the reg-
ulation/restriction of night work for
women in general, that is, for pregnant
women and mothers in particular.* The
Directive does not introduce a general
ban on night work for pregnant work-
ers, workers who have recently given
birth or are breastfeeding, but in order
to protect their safety and health, it
requires taking into account their indi-
vidual medical condition and the lack
of constraint to perform such work, if it
would constitute a risk for the women
or the child (Kovacs and Heissl 2015). In
comparative law, the types of regulatory
frameworks on night work performed by
pregnant workers or mothers vary from
the general prohibition or prohibition
with broad exceptions to the permission
with restrictions (Birk 2007).

One of the most significant rights
from the Pregnant Workers Directive
is the right to maternity leave during a
continuous period of at least 14 weeks
(Directive 92/85 1992 Art 8, 1). The
Directive implicitly distinguishes two
periods of leave resulting from the total
maternity leave: compulsory leave of at
least two weeks and optional leave up
to the remaining 14 weeks. Compulso-
ry leave is considered a non-waivable
period of leave, while the use of the
optional leave depends on the woman'’s
personal choice, but in any case, the
employer is not allowed to put pres-
sure on the woman to waive her right

4Today, the general ban on night work for women
cannot be considered an exception to the princi-
ple of non-discrimination, but on the contrary,
a violation of this principle since night work has
equally harmful consequences for workers of
both sexes. Only the prohibition that covers
women in cases of pregnancy and maternity is
considered a permissible exception, based on
the assumption that working at night poses a
serious risk to their health but not to the health
of women in general (Kovacevic 2021).
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to the full length of leave (Kovacs and
Heissl 2015). Member States may pro-
vide that the period of maternity leave
commences with the date notified by
the person concerned to her employer,
including the day on which the child is
born (C-411/96 1998).

Directive 92/85 (1992) also contains
certain rights that are related but, at
the same time, can be considered to
be beyond the narrower context of
safety and health at work. They refer
to the prohibition of dismissal and the
exercise of employment rights. The pro-
hibition of dismissal includes the period
from the beginning of pregnancy to
the end of maternity leave. Exceptions
to this prohibition may be allowed only
in exceptional cases not connected
to the worker’s condition and if they
are acceptable under national law, and
where applicable, followed by consent
of competent authority (Art. 10). As “ex-
ceptional cases” that justify dismissal,
cannot be considered the cases where
a pregnant worker /s not available to
perform her duties during the period
for which she is needed, regardless of
whether the main reason for her initial
employment was a replacement for an-
other worker who uses maternity leave
(C-32/93 1994) or because the worker
concluded a fixed-term employment
contract (C-109/00 2001).

Finally, in “Paquay” (C-460/06 2007),
the Court extends the protection against
dismissal to those cases in which the
employer takes preparatory steps for
dismissal on the grounds of pregnancy
or of birth of a child, such as recruiting
a permanent replacement for the con-
cerned employee, before the end of
that period. EU Member States are not
obliged to provide a specific list of ex-
ceptional cases justifying the dismissal of
aworker during pregnancy or maternity
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leave, but examples of such cases could
be the following ones: force majeure
situation which permanently prevented
a person from working, collective redun-
dancy, gross violations of contractual or
other legal obligations of the employee,
complete and permanent loss of the
capacity to perform the agreed work,
etc (Ellis and Watson 2012; Kovacs and
Heissl 2015).

Concerning employment rights, Di-
rective 92/85 (1992) firstly obliges the
Member States to guarantee workers
who, for reasons related to the protec-
tion of safety and health, are forced to
work under modified working condi-
tions, to another job, or to be exempted
from work, the exercise of the employ-
ment rights relating to the employment
contract including the maintenance of
payment to, and/or entitlement to an
adequate allowance. During maternity
leave, on the other hand, the workers
should receive either payment or an
adequate allowance, which is at least
equivalent to that which they would re-
ceive in case of sick leave. In both cases,
the exercise of the entitlements may
depend on the fulfilment of eligibility
conditions, which, by no means, may
require previous employment longer
than 12 months counted from the date
of confinement (Art. 11).

3 THE POSITION OF WORKING
FATHERS AND THE RIGHTS OF
WORKING PARENTS

For many years, the position and role of
fathers in EC/EU policies and measures
to reconcile work with fFamily life were
essentially neglected. Interestingly, this
situation was “bolstered” by certain
judgments and interpretations of the
Court of Justice that strengthened the
gender division of the roles of women
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(as primary caregivers) and men (as pri-
mary breadwinners) even further.> How-
ever, over time, the Court, has started
to examine whether a period of leave is
genuinely designed to protect women
who have just given birth (Davies 2012),
or it refers to the need of longer-term
care for children which can be provided
by both parents. Thus, in the “Roca Al-
varez” case (C-104/09 2010), a subject
of assessment by the Court of Justice
was a leave scheme for feeding babies
in Spain, allowing each parent one hour
of leave from work until the child was
nine months old. Such a right to leave
was granted to all employed mothers
(regardless of whether the fathers of
the children have the status of employ-
ees) but only to the employed fathers
(if the mothers of the children have the
status of employees). The Court held
that such a situation perpetuates a tra-
ditional distribution of the roles of men
and women regarding their parental du-
ties, and on that view, the leave should
be afforded to men on the same terms
as it was afforded to women.

The involvement of fathers in pol-
icies and measures to reconcile work
with family life usually appears in two
forms: paternity leave and parental
leave (Caracciolo di Torella and Masse-
lot 2010). The right to paternity leave
was beyond the regulatory frame-
work of EU labour law for many years.®

5 See “"Hofmann” case (C-184/83, 1984); “Abdou-
laye” case (C-218/98, 1999).

6 |t should be noted that the first draft of the
Pregnant Workers Directive provided for two
unpaid days of paternity leave related to the birth
of the child. However, such a proposal was not
only notincluded in the adopted and still existing
Directive of 1992 but was also not included in
the Proposal for its amendment of 2009, which
was also never adopted. Paternity leave is for the
first time introduced and regulated by Directive
2019/1158 (EU) on Work-Life Balance from 2019.



It is mentioned only in two instruments
in the field of equality — Directive
2002/73 (2002 Art. 2, 7) and Directive
2006/54 (2006 Art. 16). These instru-
ments, however, do not provide for the
right to paternity leave as a positive
right granted for fathers. They merely
provide the same level of protection of
paternity and adoption leave compared
to maternity leave if Member States
have already established such rules in
national legal systems. This means that
fathers’ rights within the framework of
the Equality Directives have the status
of "optional” and not “individual” and
thus mandatory rights for the Member
States (Caracciolo di Torella 2017).

On the other hand, parental leave is
granted to both parents to enable them
to take care of their child (C-519/03
2005). This right was regulated for the
first time by the Directive 96/34 (1996).
It introduced an individual right to at
least three months of parental leave on
the grounds of the birth or adoption of
a child to both men and women working
parents (Clause 2, 1) and provided for
the right to take time off in the event
of sickness or accident for urgent fam-
ily reasons to all workers (Clause 3, 1).
If Directive 96/34 (1996) is the first
directive adopted by means of social
dialogue implementing a Framework
Agreement between the representa-
tive social partners at the Union level,
after the amendments to the Agree-
ment of 2009, Directive 2010/18 (2010)
(repealing Directive 96/34 1996) also,
adopted through social dialogue, is the
first directive implementing a revision
of a Framework Agreement (Houw-
erzijl 2015). Directive 2010/18 (2010)
has been repealed and replaced by the
most recent Work-Life Balance Directive
2019/1158, which will be specifically ad-
dressed in the next section of this paper.
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Considering the continuity between the
two directives, below, we refer to the
key rights covered by Directive 2010/18
(2010) in the context of reconciling work
with Family and private life.

The first is the right to parental leave
for the birth or adoption of a child guar-
anteed in order to take care of the child.
It was provided as a right that is granted
to each parent (man or woman worker)
for at least a period of four months, with
the possibility of being used up to the
child’s eight-year-old age (Clause 2, 1).
On the one hand, in order to promote
equality, the Directive defined it as “in
principle” non-transferable right, but on
the other hand, it stipulated that at least
one of the four months is non-transfer-
able in order to encourage equal use of
the leave by both parents (Clause 2, 2).
The formulation of the right to parental
leave as an “in principle” non-transfer-
able right allowed Member States to
deviate from the non-transferability rule
(of course, with the exception of one of
the four months granted to each of the
parents) depending on the modalities
of application set down at the national
level.” In none of its provisions, Directive
2010/18 (2010) established that the
right to parental leave must be paid.

The second right is the right to re-
quest changes to the working hours and/
or patterns after the return of a worker
from parental leave. This right created
an obligation for the employer to consid-
er and respond to the worker's request,
taking into account both his and the
worker’s needs (Clause 6, 1). The Direc-
tive drew inspiration for the introduction
of this right from the statutory right of

7 The freedom to deviate from the principle of
non-transferability may be justified by certain
objective reasons, such as when the parents are
divorced or separated or when one of them is
unable to work or deceased (Houwerzijl 2015).
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employees with young children or chil-
dren with disabilities to request flexible
work arrangements in UK employment
law (Sargeant and Lewis 2010). In any
case, the right to request changes in
working hours and/or patterns did not
guarantee the worker that the request-
ed changed terms would be approved,
but merely that he/she had the right
to request them (Barnard 2012). The
other limitation stems from the Ffact
that the right to request changes is not
a free-standing right, which means that
the worker can only exercise it when
returning to work after previously taking
parental leave (Davies 2012).

Finally, the third right is the right to
time off from work on grounds of force
majeure for urgent family reasons in
cases of sickness or accident (Clause
7, 1). Its significance lies in the fact that
it applies not only to working parents
but to all workers. This means that the
right is not only intended for urgent
situations related to the care of chil-
dren by parents but, indirectly, it can
also cover other persons (for example,
a partner, an elderly, or another de-
pendent relative).

4 WORK-LIFE BALANCE
DIRECTIVE AND ITS IMPORTANCE
FOR PARENTS AND CARERS

The policies and legal measures for
reconciling work with family, i.e. private
life, reach their last and most recent
stage with the adoption of Directive on
Work-Life Balance for Parents and Carers
2019/1158 (Directive 2019/1158 2019).
With the explicit mention of “carers” al-
ready in its title, this directive no longer
views the issue of “reconciliation”, i.e.
“balance” just as a problem of women
or parents, but as something that is ex-
pected to affect most workers through-
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out their professional life (Caracciolo di
Torella 2020).2 The main objective of the
work-life balance policies, and therefore,
of the Directive itself, remains gender
equality which could be achieved, inter
alia, by promoting the participation,
equal treatment and opportunities of
women in employment and the equal
parenting between men and women
(Recital 6). In that regard, the Directive
not only strengthens the existing rights
of working parents but also introduces
new ones for working fathers and carers
in general, with the aim of improving
their work-life balance and preventing
them from leaving the labour market
due to caring responsibilities (Bouget
etal. 2017).

Directive 2019/1158 (2019) applies
to a broader range of persons compared
to previous Directives on parental leave.
Its personal scope includes all workers
who have an employment contract or
employment relationship, taking into ac-
count the case-law of the Court of Justice
(Art. 2). Through such an expression, the
application of the Directive canimplicitly
be extended to the most vulnerable
categories of workers including workers
performing paid household work, work-
ers performing platform work and other
new forms of work, as well as trainees
and apprentices. However, the most
significant part of the Directive lies in
its material scope. In that regard, the
Directive contains four individual rights:
the right to paternity leave, the right to
carers’ leave, the right to parental leave,
and the right to request flexible working
arrangements (Art. 1). While the first two
are rights that are regulated for the first

8 For the theoretical explanation and the dif-
ferences between the terms “reconciliation of
work with family life”, “work-family balance”, and
“work-life balance”, see the introductory part of
this paper.



time by an EU directive, the second two
have their roots in the repealed Parental
Leave Directives but are simultaneously
strengthened and expanded by the new
Work-Life Balance Directive.

Paternity leave is a right to be used
by fathers or equivalent second parents
(if recognized by national legal systems)
in case of a child’s birth, with the aim
of providing care (Art. 3, 1, a). It can
amount to 10 working days that can
be taken partly before or only after the
birth of the child, as well as in flexible
ways (Art. 4, 1). Much like maternity
leave, it is provided as an unconditional
right, the exercise of which shall not
be made subject to a previous period
of employment, and employers cannot
reject or delay the worker’s request to
use it. Another indicator of the similarity
with maternity leave is the amount of
its payment or allowance that should
be at least equivalent to that which the
worker concerned would receive in the
event of a sick leave. Such payment or
allowance may be subject to a period of
previous employment, which must not
be longer than six months before the
expected date of the child’s birth (Art.
8, 2). Holders of the right to paternity
leave, in addition to fathers, can also be
equivalent second parents (if they are
recognized by national legislation), and
it should be granted to them irrespec-
tive of their marital or family status, in
accordance with national law (Art. 4, 3).
With such an approach, the Directive
acknowledges the plurality of family
units in contemporary societies, making
it possible for the right to be acquired by
families of same-sex parents (commonly
referred to as rainbow families) or by
persons with constantly changing identi-
ties (commonly referred to as fluid fami-
lies) who take care of children. However,
it fails to address or specifically refer to
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single-parent families, who are arguably
in an even more vulnerable position.
Other criticisms can also be attributed
to the Directive in the context of regu-
lating the right to paternity leave. Thus,
despite the fact that it bears the title
“work-life balance”, not only does it not
address the issue of motherhood at all,
but it fails to establish more substantial
symmetry in the duration of paternity
and maternity leave (which remains sig-
nificantly longer than paternity leave).
Another criticism is that, compared to
the part of maternity leave which is
compulsory, paternity leave does not
have the status of compulsory leave at
all (Caracciolo di Torella 2020).
Parental leave is a right to be used
by both parents in the event of the
birth or adoption of a child to take care
of that child (Art. 3, 1, b). It is Formally
structured as an individual right that
cannot be transferred from one parent
to another, while the age of the child
up to which it can be taken is to be
specified at the national level, up to
the age of eight. However, even the
new Directive does not substantially
deviate from the determination of (at
least) one part of this right as a family
right, i.e. a right that can be transferred
from one parent to the other. Unlike the
repealed Directive 2010/18 (2010), in
Directive 2019/1158 (2019), only two of
the total four months of parental leave
guaranteed for each parent cannot be
transferred (Art. 5, 1 and 2). With that,
the portion of non-transferable leave
between parents increases from one to
two months, and if such portion is not
used, it is lost. To a certain extent, the
new Directive strengthens the right of
workers to use parental leave flexibly.
It does not explicitly mention and is
not limited to the modalities for using
parental leave provided for in previous
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directives (on a full or part-time basis,
on a piecemeal way or in the form of a
time-credit system), but it guarantees
the right of workers to request to take
parental leave in flexible ways while
providing an obligation for employers to
consider and respond to such requests,
taking into account the needs of both
the employer and the worker (Art. 5, 6).

The flexibility in the use of parental
leave by workers also depends on the
established rules for notifying the em-
ployers of the intended beginning and
end of the period of leave, as well as the
possibility of changing pre-agreed peri-
ods of leave. This issue was addressed in
the aforementioned “Kiiski” case, where
the employer refused the request of Ms
Kiiski for early termination, i.e. altering
the end date of her period of child-care
leave despite the fact that she was
pregnant and the reason for which she
requested such a change was to exercise
another right, which is maternity leave.
The Court of Justice held that the Com-
munity law “precludes a decision by an
employer, the consequence of which is
that a pregnant worker is not permitted
to obtain, at her request, an alteration of
the period of her child care leave at the
time when she requests her maternity
leave and which thus deprives her of the
right inherent in that maternity leave”
(C-116/06 2007). However, in case of a
request to change a pre-agreed period
of parental leave for another reason,
such a request may be subject to strict
conditions for approval in order not to
affect the organization of the employ-
er’s business (Ellis and Watson 2012).

A similar “justification” in favour of
employers can be found in relation to
the right of employers to postpone the
granting of parental leave requested
by the worker, but only for a “reasona-
ble period of time” and due to “serious
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disturbances of the good functioning of
the employer” (Art. 5, 5). An important
novelty of Directive 2019/1158 (2019)
in the context of exercising the right to
parental leave is the requirement from
Member States to adapt this right to the
needs not only of adoptive parents and
parents with children with a disability or
a long-term illness but also of parents
who themselves have a disability (Art. 5,
8). Finally, one of the most significant el-
ements of parental leave, including the
need for equal use of the leave by men
and women, are the elements related to
its payment or allowance and eligibility.
Directive 2019/1158 (2019) stipulates
for the first time that the right to pa-
rental leave should be paid (Art. 8, 3).
For the sake of truth, the Directive sets
off the determination of the amount
of such payment (for example, in the
amount of payment or allowance which
the worker concerned would receive
in the event of sick leave) and leaves
this issue entirely to the national level.
However, certain expressions that can
serve as an orientation for determining
the level of payment and as a sound
legal ground for an interpretation by
the Court of Justice can be found in the
non-binding recitals of the Directive.®
Even in the new Work-Life Balance Di-
rective, the right to parental leave is not
regulated as an automatic and uncon-
ditional right of the holders similar to
maternity and paternity leave. Its acqui-
sition may be subject to certain condi-
tions of eligibility regulated by national
law, such as a “period of work qualifica-
tion or length of service qualification,
which shall not exceed one year” (Art.
5, 4). The difference between the two
qualifications is that the first one refers
to the previous length of employment

° See Recitals 29 and 31.



of the worker irrespective of the num-
ber of employers, while the second one
refers to one employer. On the other
hand, both qualifications are inclusive
of any number of weekly working hours
performed by the worker (European
Trade Union Confederation 2011).

One of the most significant achieve-
ments of the Work-Life Balance Direc-
tive is the introduction of the right to
carers’leave. In fact, the Directive recog-
nizes for the first time the provision of
care as a responsibility which does not
consist only of the care of children by a
working parent but also of personal care
or support by the worker (i.e. carer) to a
relative (child, parent, spouse or partner
in a civil partnership, in accordance with
national law) or to a person who lives in
the same household as the worker, and
whoisin need of significant care or sup-
port for a serious medical reason (Art. 3,
1, ¢, d, e). Carers’ leave is defined as an
individual right of each working carer
and amounts to five working days per
year (Art. 6, 1). However, compared to
maternity, paternity, and even parental
leave, this right does not have the status
of paid leave from work. The limited
duration of 5 working days might be
sufficient to provide short-term care
or support or to find other and more
sustainable options for the dependent
person, but it is certainly insufficient
to provide regular and continuous help
over a longer period of time. The rel-
atively limited range of persons for
whose personal care and support the
leave can be used is also subject to criti-
cism.' The modest quality and quantity
of entitlements attached to the right

10 For example, in its binding provisions, the Di-
rective does not mention additional persons who
may fall under the category of “relatives”, such as
siblings and grandparents, which, on the other
hand, are mentioned in Recital 27 of the Directive.
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to carers’ leave, however, does not call
into question its significance for workers
who are in need of it, because without
this right, they would either depend on
the goodwill of their employer or use
days from their annual leave or other
periods of leave for caregiving (Oliveira
et al. 2020). In parallel with the introduc-
tion of the new right to leave for carers,
Directive 2019/1158 (2019) also retains
the “old” right to unpaid time off from
work due to force majeure for urgent
family reasons from the repealed Direc-
tives (Art. 7). Although there are certain
similarities between the rights to leave
for carers and for urgent family reasons,
such as their focus on the family in a
wider sense and not just on children,
the main difference is that the former
is intended for providing long-term
care, and the second, to address urgent
and immediate situations (Caracciolo di
Torella 2017).

Last but not least, in the set of four
individual rights is the right to request a
flexible working arrangement. The most
important improvements in the regula-
tion of this right concern the scope of
persons (since it is no longer an exclu-
sive right of working parents, but also
of all other workers with responsibilities
related to providing care), as well as its
purpose (since it is no longer based on
purely economic motives of employers
for Flexible employment of workers, but
a self-standing right related to the con-
cept of work-life balance) (Caracciolo
di Torella 2020). Hence, the right to re-
quest flexible working arrangements is
intended both for workers with children
up to at least eight years of age and for
carers for caring purposes (Art. 9, 1).
Flexible working arrangements may
include the use of remote working ar-
rangements, flexible working schedules,
or reduced working hours (Art. 3, 1, f).
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The worker’s request entails the obli-
gation of the employer to consider and
respond to such a request within a rea-
sonable period of time and to provide
reasons for any refusal or postpone-
ment. Hence, even in the new Directive,
the right to request flexible working
arrangements does not have the status
of an absolute right but only the right to
request flexible working (Waddington
and Bell 2021). When deciding on the
request, including a possible negative
decision, it is necessary to consider the
balancing of interests between the two
parties (both the employer and the
worker), i.e. to take into account their
needs (Art. 9, 2). After the end of the
agreed period of flexible working ar-
rangement (if it is limited in duration),
the worker has the right to request to
return to the original working pattern.
The worker is also entitled to request
an early return to the original working
pattern if such return is justified by
a change of circumstances (Art. 9, 3).
Regarding the issue of eligibility of its
acquisition, Member States are allowed
to make the right subject to a period of
previous employment, which cannot be
longer than six months (Art. 9, 4).

In addition to the regulation and im-
provements in all four individual rights,
the Directive also contains standard pro-
visions ensuring their protection. In that
regard, workers retain their rights for the
duration of the leaves (Art. 10, 1), and
at the end of such leaves, are entitled
to return to their jobs or to equivalent
posts and to benefit from any improve-
ment in working conditions (Art. 10, 2).
It is prohibited to treat workers less
favourably due to applying or exercising
the rights provided for in the Directive
(Art. 11). The same applies to dismissal
and all preparations for dismissal of
workers (Art. 12, 1). Although claimants
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or beneficiaries of the rights are protect-
ed against discrimination, the Directive
does not provide for wider protection
against discrimination on grounds of
caregiving responsibilities.

5 CONCLUSION

The issue of reconciling work with family,
that is, private life, goes through a long
and evolutionary process of shaping
within the soft and hard law of the EU
and the jurisprudence of the Court of
Justice. Inspired by the need to improve
the equal treatment and opportunities
of women in employment and increase
their economic contribution to socie-
ty, the issue of reconciliation was first
adjusted to mothers in order to enable
them to take care of their young children
while continuing to work. However, the
double burden they have to bear (to be
productive workers and good mothers)
contradicts the ideal of substantial gen-
der equality within the framework of
which there is an equal place for exer-
cising parental responsibilities for both
women and men workers.

With the adoption of the Work-Life
Balance Directive (Directive 2019/1158
2019), the issue of reconciliation, i.e.
work-life balance, not only extends to
fathers and deepens their involvement
in parental care but also begins to en-
compass other caregivers, such as those
who care for other dependent persons.
Hence, this Directive changes the par-
adigm of understanding caregiving as
an integral and inseparable part of the
life of all workers, not just parents with
small children. However, an instrument
entitled “work-life balance” was expect-
ed to address the position of mothers,
which continues to be regulated by the
Pregnant Workers Directive, adopted
more than 30 years ago. Furthermore,



considering how the way in which the
rights to paternity and parental leave
are reqgulated, it can be concluded that
mothers still retain the position of pri-
mary caregivers for children. A similar
conclusion can be drawn in regards to
the way of regulating the right to carers’
leave because starting from the defini-
tions for carers and conditions of eligibil-
ity for providing care, as well as from the
overall quality and quantity of elements
attached toit, it is questionable whether
and what substantial changes this right
will cause in the national laws of the
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EU member states. Finally, the right to
request flexible working arrangements
can also be subjected to criticism, as
this does not yet have the status of an
absolute right and is conditional on ap-
proval by the employer. Perhaps the new
concept of work-life balance and the
rights arising from it have not entirely
fulfilled their potential, but the general
conclusionin regards to them is solitary:
they represent a genuine and crucial
step on the long road towards achieving
substantial gender equality and facing
the challenges of ageing societies.
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Pristup radnog prava EU reSavanju
problema zaposlenih roditelja i
negovatelja

SAZETAK

Sukob izmedu profesionalnih duznosti i porodi¢nih duznosti, tj. privatnog Zivota, uopste, vec
duZe vreme se smatra jednim od najozbiljnijih problema radnog prava. U uslovima poveanog
ucesca zena na trzistima rada, starenja stanovnistva i promena u arhetipskim oblicima radnog od-
nosa i porodice, pitanje pomirenja rada s porodi¢nim Zivotom, tj. o¢uvanja ravnoteze izmedu pro-
fesionalnog i porodi¢nog Zivota uti¢e na mnoge drustvene cinioce: radnike, poslodavce i vlade.
U tom smislu, u ¢lanku se prvo analiziraju strateske i pravne mere EU koje se odnose na posebnu
zastitu Zena u slucaju trudnoce i materinstva, ukljucujudi pravo na materinsko odsustvo. Nakon
toga, ¢lanak ukazuje na posebna prava zaposlenih roditelja, ukljucujuéi pravo na roditeljsko odsu-
stvo (odsustvo s rada radi nege deteta) za radnike muskog i Zenskog pola. Konacno, ¢lanak daje
osvrt na nedavno usvojenu Direktivu EU o ravnotezi rada i porodi¢nog zivota od 2019. godine, uz
kriticko preispitivanje novouvedenih prava, poput prava roditelja i negovatelja na odsustvo i na
fleksibilne oblike rada.

KLJUCNE RECI

pomirenje profesionalnog i porodi¢nog Zivota, prava za slucaj porodaja i materinstva, prava
zaposlenih roditelja i negovatelja, ravnoteza rada i porodi¢nog zZivota
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Transition from work of seasonal
workers to permanent labour
immigration — the case of Serbia

Mario Reljanovi¢

ABSTRACT "Institute of Comparative

o ) ) Law, Belgrade
The current deficit of workers in the Serbian labour mar-

ket is a consequence of several complementary factors.
Among them, a few important challenges can be singled
out: labour migrations of domestic workers, decrease in
the number of working-age residents, as well as anincrease
in the amount of new jobs. At the same time, there is a
large number of domestic workers who do not want to Email:
work in unfavourable working conditions and forms of m.reljanovic@iup.rs
work engagement, which leads to high rates of inactivity
in the labour market. The effect of these circumstances
led to an attempt to transform the regime of employment
of foreign workers. The current system was created in the
conditions of a self-sufficient labour market, where the
presence of foreign labour was short-term and limited to
specific jobs. Today, however, there is a need to facilitate
the permanent immigration of workers to Serbia.
The research followed the efforts to standardise the
new employment regime for foreigners, which enabled
foreign workers to have easier access to the labour mar-
ket and long-term work engagement. The quality of the
undertaken or announced measures, their consequences
for the labour market, labour rights of foreign workers,
and the quality of supervision over the application of the
legal framework were all examined in an attempt to show
how the new normative framework is intended for the
permanent settlement of immigrant workers, instead of
the short-term seasonal use of foreign labour. The issue of
integration of foreign workers and their families was con-
sidered a special challenge, that is, whether it was enough
to change the regime of work permits in order to attract a
larger number of workers who will successfully integrate
into social life and the community in Serbia.
The basic starting hypothesis was that Serbia’s labour
market needs a larger number of workers from abroad
but also that partial changes in regulations would not
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necessarily lead to the creation of conditions for their permanent settlement. The normative
analysis method was used in the research.

KEYWORDS

labour migrations, labour market, employment of foreigners, single permit, working conditions

Tranzicija od rada sezonskih radnika
ka trajnoj radnoj imigraciji - slucaj Srbije

SAZETAK

Aktuelni deficit radnika na trzistu rada Srbije posledica je radnih migracija domacdih radnika,
smanjenja broja radno sposobnih stanovnika, kao i pove¢anog broja novih poslova. Delovanje
ovih okolnosti dovelo je do pokusaja transformacije rezima zaposljavanja radnika iz inostranstva.
Aktuelni sistem nastao je u uslovima samodovoljnog trziSta rada, gde je prisustvo strane rad-
ne snage bilo kratkoro¢no i ograni¢eno na specifi¢ne poslove. Danas, medutim, postoji potreba
omogucdavanja trajnih imigracija radnika u Srbiju.

Istrazivanje prati napore za normiranje novog rezima zaposljavanja stranaca, koji omogucava
laksi pristup stranih radnika trzistu rada, alii njihov dugoroc¢ni radni angazman. Ispituje se kvalitet
preduzetih ili najavijenih mera, njihove posledice po trziste rada, ali i radnopravni polozaj stranih
radnika, kao i kvalitet nadzora nad primenom pravnog okvira. Kao poseban izazov se razmatra
pitanje integracije stranih radnika i njihovih porodica, odnosno da li je dovoljno izmeniti rezim
radnih dozvola da bi se privukao veéi broj radnika koji ¢e se uspesno uklopiti u drustveni Zivot i
zajednicu u Srbiji.

Osnovne polazne pretpostavke jesu da je trziStu rada Srbije potreban vedi broj radnika iz
inostranstva, alii da parcijalne izmene propisa ne¢e nuzno dovesti do stvaranja uslova za njihovo
trajno nastanjenje. U radu je koris¢en metod normativne analize.

KLJUCNE RECI

radne migracije, trziSte rada, zaposljavanje stranaca, jedinstvena dozvola, uslovi rada
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1 UVODNA RAZMATRANJA

Stanje na trzistu rada u Srbiji dozZivelo
je znacajne promene u prethodnoj de-
ceniji. ViSe procesa koji se odvijaju isto-
vremeno, i koji na mnogo nacina deluju
komplementarno, uticali su na drasti¢no
smanjenje ponude radne snage, kaoina
nepovoljnu strukturu nezaposlenih na
trziStu rada. Visok stepen radne neak-
tivnosti, kao i slaba zaposljivost lica koja
se formalno vode kao nezaposlena, uz
kontinuirane lose demografske trendo-
ve i veliki odliv radne snage na trziste
drugih zemalja, prvenstveno Evropske
unije, doveli su do nedostatka radnika®
u viSe obrazovnih profila. TrziSte rada,
dakle, odlikuje visok nivo emigracije
radne snage i neformalne zaposlenosti,
nedovoljno razvijen privatni sektor i
postojanje premije zarada u javhom sek-
toru (Zvezdanovi¢ Lobanova, Lobanov i
Zvezdanovi¢ 2021). Takode, trebalo bi
napomenuti da suidalje prisutne posle-
dice procesa koji su delimi¢no jos uvek
aktuelni, a koji su od 2000. godine uneli
znacajne promene na trziste rada kada
je rec o razvoju novih tehnologija, krahu
odredenih industrijskih grana i stvaranju
strukturnih neuskladenosti u privredi
(MiloSevi¢ 2017). Ovi procesi su svakako
omogucili neke od posledica kao sto je
niska konkurentnost tesko zaposljivih
radnika na trzistu rada, ali i moguénosti
fleksibilnog radnog angazovanja doma-
¢ih radnika na stranim trzistima rada.
Matijevic¢ ovu pojavu naziva ,prikrivenim
odlivom mozgova”, odnosno ,virtuelnom

" U ovom istrazivanju termin ,radnik” se upo-
trebljava za svako lice koje ucestvuje u procesu
rada, bez obzira na to da lije pravni osnov uceséa
ugovor o radu ili drugi ugovor o radnom an-
gazovanju van radnog odnosa. Termin ,zaposleni”
podrazumeva lice koje radi u radnom odnosu,
a termin ,radno angazovano lice”, lice koje radi
van radnog odnosa.
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emigracijom”, naglasavajuci da se lica
koja se bave poslovima koji se mogu oba-
vljati na daljinu, fizicki nalaze u Srbiji ali
rade za strane poslodavce i ne pojavljuju
se na domadem trzistu rada (Matijevic
2021). Jandri¢ i Molnar (2017) dodaju
u ovu slagalicu jos jedan vazan deo, ne-
sigurnost zaposlenja: ,relativno visoko
ucesce ranjive zaposlenosti, visoka stopa
neformalne zaposlenosti i nize ucesée
zaposlenih radnika koji imaju ugovore
na neodredeno vreme”.

Trebalo bi napomenuti i da je struk-
tura novih poslova u prethodnoj deceniji
neprivlac¢na, bududi da se u velikoj vedini
radi o jednostavnim, manuelnim poslo-
vima u loSim uslovima rada i sa fleksibil-
nim, nesigurnim ugovornim statusom
zaposlenog ili radno angazovanog lica.
lako je trziSte rada pokazalo odredenu iz-
drzljivost na krizu izazvanu pandemijom
virusa COVID-19 (Mihajlovi¢ Marjanovi¢
2022), indikativno je da je u prvom talasu
otpustanja radnika upravo bilo najvise
onih koji se nalaze u najnepovoljnijem
polozaju: radnici van radnog odnosa,
radnici na faktickom radu, zaposleni
preko agencija za privrcemeno zaposlja-
vanje. Teret kontinuirane proizvodnje
u tom periodu Cesto je ostvarivan na
osnovu smanjene sigurnosti radnika, pa
se desSavalo da radne prostorije postanu
pandemijska zarista (videti: Reljanovic
2020b, 2020c¢). Istovremeno, odrede-
nim kategorijama radnika koji su bili od
narocitog znacaja za ocuvanje sistema
zdravstvene i socijalne zastite nametane
su nezakonite i neustavne radne obave-
ze (Bradas, Reljanovic i Sekulovi¢ 2020;
Reljanovi¢ 2020d). Ovaj primer pokazuje
da se teret krize (zdravstvene u konkret-
nom slucaju, ali i ekonomske, finansijske
ili politicke) veoma lako prevaljuje sa
poslodavca na radnike, koji su nezado-
voljni ovakvim statusom i traze sigurnije
oblike angazovanja i bolje uslove rada,
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koje po pravilu pronalaze na inostranim
trzistima rada.

lako je prisutan duze vreme, nedosta-
tak radne snage u Srbiji narocito je uocljiv
u prethodnih pet godina. Takav trend
koincidira i sa naglim povecéanjem broja
izdatih radnih dozvola. Dok je u 2017.
godini izdata 2701 dozvola, u 2018.
godini se belezi prvi nagli skok i broj od
8283 radne dozvole (Vlada Republike
Srbije 2017, 2018). Trend progresivhog
rasta radnih dozvola nastavljen je i u
narednim godinama, tako da je u 2022.
godini izdato ukupno 35.180 radnih do-
zvola (Nacionalna sluzba za zaposljavanje
2022). Reakcija drzave na ovakva desa-
vanja na trzistu rada nije bila narocito
efikasna. Kroz takozvanu populacionu
politiku probalo se pronaci dugorocno
demografsko resenje. Medutim, sa br-
zom aktuelizacijom izrazene krize na
trziStu rada, drzava se ipak odlucila za
drugacije korake koji bi trebalo da za-
dovolje potrebu za radnom snagom na
kratak rok. U tom smislu se razmisljalo
o promeni nacina dovodenja stranih
radnika, njihovom radnom angazovanju
i mogucénostima trajnijeg boravka i rada.
Jedan od vaznijih koraka ka ostvarivanju
opisane taktike jeste usvajanje izmena
i dopuna Zakona o strancima iz 2018.
godine (2023) i Zakona o zaposljavanju
stranaca iz 2014. godine (2023).

Istrazivanje prati ove izmene, koje
podrazumevaju temeljnu transformaciju
rezima boravka i zaposljavanja stranaca?.
Kriticki osvrt na usvojene normativne in-
tervencije ima pre svega za cilj da pokaze
da li ¢e one biti dovoljne da se zadovolji
aktuelna potreba za radnicima, kakav ¢e
biti polozaj stranih radnika u Srbiji, kako

2Termin ,stranci” u ovom istrazivanju upotrebljen
je u znacenju koje ima u Zakonu o strancima i
Zakonu o zaposljavanju stranaca, i podrazumeva
lica sa stranim drZavljanstvom, odnosno lica bez
drzavljanstva.
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¢e i da li ¢e pojacano dovodenje stranih
radnika uticati na uslove rada domacih
radnika. Konacno, jedna od teza koje
¢e biti razmatrane odnosi se na pristup
zakonodavca prilikom usvojenih izmenai
dopuna zakona-da li je napravljen raskid
sa prethodnom tezom samodovoljnog
trzista rada na kojem se povremeno
pojavljuju strani sezonski radnici, i da li
je dovoljno oblikovano novo trziste rada
koje je spremno da primi imigrantsku
radnu snagu na duzi period, ukljucujudi
i trajni ostanak radnika u Srbiji.

U skladu sa navedenim, najpre se
pravi osvrt na postojele stanje na trzistu
rada i faktore koji deluju na ponudu i
potraznju za radnicima. Potom se ana-
liziraju intervencije nacinjene u norma-
tivnom okviru, da bi se na osnovu ove
analize pristupilo dubljem sagledavanju
kako bi moglo trziSte rada daizgleda na
srednji rok. Na kraju istrazivanja data su
pojedina zapazanja u vezi sa samim po-
litikama dovodenja strane radne snage,
uspesnosti njihove realizacije i preporu-
kama za poboljSano sagledavanje ovih
procesa na duzi rok. U radu je korisé¢en
metod normativne analize.

2 STANJE NA TRZISTU RADA
SRBIJE

Vise faktora utice na nepovoljno stanje
na trzistu rada u Srbiji, koje karakterise
veda potraznja od ponude za odredenim
zanimanjima, visok udeo radno neaktiv-
nog stanovnistva, kao i veliki broj tesko
zaposljivih lica.

Broj stanovnika u Srbiji, prema popisu
stanovnistva iz 2022. godine u odnosu
na popis iz 2011. godine, manji je za
539.859 lica (uporediti: Republicki zavod
za statistiku 20111 2022). U odnosu na
rezultate iz 2002. godine, broj stanovni-
ka manji je za 857.736 (uporediti: Repu-
blicki zavod za statistiku 2022 i Penev



2018). Na ovu okolnost uticala su dva
procesa koji se istovremeno desavaju:
odseljavanje stanovnika u druge zemlje,
prvenstveno drzave Evropske unije, kao
i nepovoljan prirodni prirastaj, koji je
negativan godinama unazad (Republicki
zavod za statistiku 2023b). Ukoliko bismo
poredili samo radno sposobno i radno
aktivno stanovnistvo, umanjenje u odno-
suna 2011. godinu bilo bi i daleko vece,
pre svega zbog takozvanih ,cikli¢nih
(kruznih) radnih migracija”?, stanovnika
Srbije koji borave i rade u drugim drzava-
ma bez odgovarajucih dozvola, kao i onih
koji i dalje fFormalnopravno imaju veze
sa mati¢nom drzavom (prijavu boravka,
licnu kartu i pasos$ Republike Srbije), ali se
nalaze u duzem periodu u inostranstvu
(na takozvanom ,priviemenom boravku”
koji je prepoznat u Zakonu o prebivalistu
i boravistu gradana (2011), koji nije uvek
uredno prijavljen u skladu sa zakonskom
obavezom). Problem sa neodjavljivanjem
prebivaliSta u Srbiji prepoznatje i u Stra-
tegiji o ekonomskim migracijama Repu-
blike Srbije za 2021-2027. godinu (2020).
Sva ova lica se u popisu vide kao gradani
Srbije, ali se nece pojaviti na trzistu rada,
paje utom smislu njihov formalni status
irelevantan. Isti je slucaj i sa pomenutim
Lvirtuelnim migracijama”, licima koja se
fizicki nalaze u Srbiji i posmatraju kao
neaktivna na trzistu rada, dok rade na
daljinu za strane poslodavce.

Na negativne trendove na trzistu rada
nisu, s druge strane, znacajnije uticali
sporije napustanje trzista konstantnim
uvecdanjem granice za ostvarivanje pra-
va na starosnu penziju kod Zena koje se
sprovodi od 2015. godine, kao ni ¢inje-
nica da 15% korisnika starosne penzije i
dalje radi (Penzin 2021).

3 Prema jednom istrazivanju, oko 60% radnika
iz Srbije koji borave u Evropskoj uniji, pripadaju
kruznim migracijama radnika (Nastevski 2022).
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TrziSte rada u Srbiji ne karakterisu,
medutim, samo slab priliv i veliki odliv
radne snage, koji dovode do vece potra-
Znje u odnosu na ponudu. | drugi faktori,
koji deluju komplementarno, utic¢u na
ukupnu sliku. Kao sto je ve¢ napomenu-
to, godinama unazad je izrazena visoka
stopa radno neaktivnog stanovnistva.
Stopa zaposlenostii stopa nezaposleno-
sti su niske, Sto ukazuje na veliki broj lica
koja se ne pojavljuju na trzistu rada. Na
osnovu ankete o radnoj snazi, u prvom
kvartalu 2023. godine stopa zaposleno-
sti bila je 49,6% a nezaposlenosti 10,1%
(Republicki zavod za statistiku 2023a).
Stopa radno aktivhog mladeg stanovni-
Stva je takode niska. Stopa nezaposle-
nosti mladih uzrasta 15 do 24 godine
starosti u prvom kvartalu 2023. godine
iznosila je 24,9% (Republicki zavod za
statistiku 2023a). Prema poslednjim
dostupnim podacima, udeo radnika koji
rade bez pravnog osnova (takozvani ,rad
na crno”) u ukupnoj zaposlenosti iznosi
12,6% (Republicki zavod za statistiku
20233; za poredenje stopa aktivnosti,
neaktivnosti, kao i aktivnost mladih sa
podacima Evropske unije, videti: Ognje-
novi¢, Pavlovi¢ i Kuzmanov 2021), ali su
ovo anketni podaci dok predstavnici sin-
dikata smatraju da je taj udeo i znacajno
visi, posebno u pojedinim delatnostima
(na primer, u poljoprivredi 51,5%, u gra-
devini oko 33%; videti: Portal 021 2022).
Pojedine profesije ostale su bez veceg
broja radnika zbog njihovog masovnog
iseljavanja. Istovremeno, i podzaposle-
nost jeste jedna od ozbiljnih anomalija
na trzistu rada kojoj se ne posveduje
dovoljno paznje (Bradas 2017).

Sve navedeno dovodi do manjka rad-
ne snage u Srbiji, ali i do loSe strukture
kvalifikacija nezaposlenih koji su u potra-
zi za poslom, Sto za posledicu ima veliki
broj sistemski nezaposlenih i izuzetno
tesko zaposljivih lica. U kategorijama
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koje su strateskim dokumentima ozna-
Cene kao teze zaposljive, udeo sistemske
nezaposlenosti u 2021. godini varirao
je od 60 do 90% (Reljanovi¢, Bradas i
Séeki¢ 2023).

Imajudi sve navedeno u vidu, a bududi
da drugi pristupi nisu dali efekte ili nisu
dovoljno efikasni da pokazu efekte na
kratak rok, ¢ini se da se kao dominantno
reSenje resavanja problema nedostatka
radnika nametnulo njihovo dovodenje
iz drugih zemalja. Zbog toga su tokom
2022. godine izradene izmene i dopune
Zakona o strancima 2018 (2023) i Zakona
o zaposljavanju stranaca 2014 (2023),
koje bi trebalo da doprinesu laksem an-
gazovanju strane radne snage.

3 IZMENE REGULISANJA
ZAPOSLJAVANJA STRANACA

Izmena zakonskog okvira zaposljavanja
stranaca svakako jeste legitiman pokusaj
da se utice na analizirana nepovoljna
kretanja na trzistu rada. U fokusu ovih
izmena su tri zakona: Zakon o stran-
cima iz 2018. godine (2023), Zakon o
zaposljavanju stranaca iz 2014. godine
(2023) i Zakon o drzavljanstvu iz 2004.
godine (2018). Prva dva su izmenjena i
dopunjena u znacajnoj meri jula 2023.
godine, dok suizmene i dopune Zakona
o drzavljanstvu i dalje u skupstinskoj
proceduri za usvajanje (stanje na dan 8.
8.2023. godine).

Najznacajnija novina u izvrsenim izme-
nama dva zakona jeste postupak dobija-
nja boravisne i radne dozvole za strance.
Odnos zakonodavca prema mehanizmu
dobijanja dozvole za rad u Republici Srbiji
znacajno je izmenjen. Dok je prethodna
procedura podrazumevala nuzno dug i
relativno komplikovan postupak, novo
zakonsko resenje je prilagodeno dinamici
potreba na trzistu rada. Objedinjeni su
postupci za dobijanje boravisne i radne
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dozvole, a ceo proces se moze sprovesti
elektronskim putem. U cilju vece efika-
snosti i redovnog savladavanja priliva
zahteva za izdavanje jedinstvene dozvole
(kako je nazvana objedinjena dozvola za
boravak i rad), rokovi za odlucivanje po
zahtevu su drasti¢no skraceni. Ukupan
rok za odlucivanje po zahtevu za izdava-
nje jedinstvene dozvole iznosi 15 dana
od dana prijema zahteva. Bezbednosna
procena, kao i test trzista rada, moraju
se zavrsiti u roku od 10 dana od dana
prijema zahteva (Zakon o strancima iz
2018. godine (2023), ¢lan 46g). Dodat-
no, ¢clanom 16a Zakona o zaposljavanju
stranacaiz 2014. godine (2023), ureden
je rok od cetiri dana u kojem se mora
okoncati test trzista rada. Ve¢ na prvi
pogled jasna je namera da se poslodavci
privole na angazovanje strane radne sna-
ge time Sto ¢e period dolaska stranca i
otpocinjanja njegovog rada biti skracen,
asamim tim i troskovi poslodavca u tom
smislu znacajno umanjeni.

Postupak za dobijanje jedinstvene
dozvole, pojednostavljeno gledano, sa-
stoji se u tome da poslodavac podnosi
elektronskim putem dokumentaciju
koja je potrebna i za dozvolu boravka i
za radnu dozvolu, koja se sada izdaje kao
jedinstvena dozvola. U radnopravnom
smislu od znacaja je da, u okviru davanja
saglasnosti na zaposljavanje stranca, Na-
cionalna sluzba za zaposljavanje sprovodi
test trziSta rada, koji bi trebalo da pokaze
da li u Srbiji postoje radnici koji mogu
obavljati iste poslove.

Zakonom o strancima iz 2018. godi-
ne (2023) maksimalno trajanje dozvole
produzeno je sa jedne godine, koliko
je najduze trajala radna dozvola, na tri
godine, koliko moze trajati jedinstvena
dozvola (u okviru koje se nalazii dozvola
za rad). Stranac moze biti angazovan u
radnom odnosu, direktno ili preko agen-
cije za privremeno zaposljavanje — kada



¢e biti primenjen i Zakon o agencijskom
zaposljavanju (2019), alii u reZzimu rada
van radnog odnosa, na osnovu nekog
od postojecih ugovora o radnom anga-
Zovanju. Ovim zakonima se ne ulazi u
rezim rada koji je regulisan Zakonom o
pojednostavijenom radnom angazovanju
na sezonskim poslovima u odredenim
delatnostima (2018), kojim je predvide-
no angazovanje stranaca bez izdavanja
radne dozvole.

Pored navedenih resenja, jos jedno
privlaci paznju kao primer dobrog nor-
miranja i pokusaja da se reSe problemi
koji su do sada postojali u praksi. Recje o
odredbiiz ¢lana 9 stava 5 Zakona o zapo-
Sljavanju stranacaiz 2014. godine (2023),
prema kojem strancu koji izgubi posao
na osnovu kojeg je dobio jedinstvenu
dozvolu, ova dozvola ne prestaje da vazi
automatskivecto lice ima rok od 30 dana
da nade novo zaposlenje. U dosadasnjoj
praksi se desavalo da strani radnici dodu
u Srbiju nakon sto su dogovorili (a najce-
$¢e i ugovorili) sa poslodavcem obavlja-
nje poslova pod odredenim uslovima
rada, a da nakon dolaska — odmah ili na-
kon nekog vremena — budu premesteni
na druge poslove, pod znacajno losijim
uslovima rada (neretko i ispod zakonskog
minimuma). Nesavesni poslodavci su
zloupotrebljavali reSenje prema kojem
je radna dozvola zavisila od odrzavanja
radnog odnosa povodom kojeg je izdata.
Sa prestankom radnog odnosa prestalo
bi i vazenje radne dozvole, Sto je pred-
stavljalo znacajan ucenjivacki potencijal
za poslodavce. Kovacevi¢ ovo naziva
problemom ,kvaka 22", jer se radi o uslo-
vljavanju izdavanja odobrenja za boravak
posedovanjem dozvole za rad, uz istovre-
meno uslovljavanje izdavanja dozvole za
rad posedovanjem odobrenja za boravak
(Kovacevi¢ 2020). Strani radnici su u
takvim situacijama pristajali i na manje
povoljne uslove rada. Ovo narocito vazi
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za strance koji nisu dolazili iz susednih
vel iz dalekih zemalja Azije ili Afrike, i koji
nisu imali ni dovoljno sredstava da se sa-
mostalno vrate u zemlju iz koje su dosli,
ili neku drugu zemlju u kojoj bi mogli da
nastave radno angazovanje. lzmenom za-
kona je otklonjena takva opasnost, tako
da radnik koji nije zadovoljan uslovima
rada moze i na svoju inicijativu da raskine
ugovor o radu i zaposli se kod drugog
poslodavca. Medutim, ¢ini se da je loSe
reSenje period koji je ostavljen strancu
za tako nesto. Ukoliko prestanak radnog
odnosa nije inicirao sam radnik zbog toga
Sto je pronasao drugog poslodavca, bi¢e
mu jako tesko da u kratkom roku od 30
dana pronade odgovarajuce zaposlenje
(narocito ako se uzme u obzir nepoznava-
nje jezika, sistema zaposljavanja i trzista
rada). Imajudi to u vidu, velike su Sanse da
taj radnik prihvati bilo kakav posao samo
u pokusaju da ostane u Srbiji, odnosno
sacuva jedinstvenu dozvolu, ¢ak i takve
koji sumanje povoljni po njega od onih
na kojima je prethodno radio.

JoS neka reSenja su usmerena na
otklanjanje dosadasnje loSe prakse. Ona
se pre svega odnose na takozvane po-
sebne slucajeve zaposljavanja stranaca,
i to pre svega upucene radnike i radnike
koji se krec¢u kroz privredno drustvo, koji
su regulisani ¢lanovima 19. i 21. Zakona
o zaposljavanju stranaca iz 2014. godi-
ne (2023). U pitanju su dve kategorije
radnika koje privremeno dolaze narad u
Srbiju, a da im tom prilikom ne prestaje
radni odnos kod mati¢nog poslodavca
u inostranstvu. Samim tim, oni se nisu
nalazili u redovnom rezimu dobijanja
radne dozvole. Dosadasnja tumacenja
odredbi Zakona o zaposljavanju stra-
naca iz 2014. godine (2023), cak i ona
koja su proistekla od nadleznih drzavnih
organa, bila su veoma nepovoljna po
ove radnike. Zahvaljujudi ¢injenici da
ovi radnici ostvaruju prava iz radnog
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odnosa kod mati¢nog poslodavca, dakle
u inostranstvu, poteklo je pogresno tu-
macenje da se na njih ne odnose propisi
Republike Srbije kada je rec¢ o uslovima
rada, dok se propisi koji se odnose na
bezbednost i zdravlje na radu nesme-
tano primenjuju. U visSe slucajeva ovo
tumacenje je upotrebljeno na Stetu rad-
nika (ASTRA 2022; Reljanovi¢ 2020a).
Njime je, izmedu ostalog, zanemareno
i opste nacelo univerzalnosti delovanja
inspekcije rada, odnosno tumacenja
njene nadleznosti na nacin koji ¢e obu-
hvatiti Sto vise radnika i Sto vise nadzi-
ranih subjekata (videti o nacelu univer-
zalnosti: Kovacevi¢ 2022). Nije sasvim
jasno kako i zasto su se postojeée norme
tumacile na ovaj nacin, ali se izmenama
i dopunama zakona svaka nedoumica u
vezi sa primenom domacdeg prava elimi-
nise. Na upucene radnike, kao i radnike
koji se krec¢u kroz privredno drustvo,
primenjivace se pravo drzave u kojoj
su zaposleni, osim u slucajevima kada
domace zakonodavstvo predvida po-
voljnije uslove rada — u tim situacijama
primenjivace se nacionalni propisi Srbi-
je. Ovo resenje je sustinski i do sada bilo
normirano, ali ne na ovako izricit nacin
— ocigledno je da je zakonodavac sma-
trao da je potrebno da se stane na kraj
pogresnim tumacenjima koja su davala
veoma loSe rezultate u praksi, dovodedi
veliki broj radnika u situaciju da postanu
zrtve trgovine ljudima.

Konacno, predlozene izmene Zakona
o drzavljanstvu iz 2004. godine (2018)
mogu se posredno povezati sa prethod-
nom opisanim intervencijama na trzistu
rada. Medutim, reSenje koje je predvide-
no Predlogom zakona o izmenama i do-
punama Zakona o drzavljanstvu nailazi
na dosta kritika. Rec je o normi prema
kojoj ¢e stranac, koji radi u Republici Sr-
biji bar godinu dana, mo¢i da aplicira za
drzavljanstvo Srbije. Aktuelno resenje iz
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¢lana 14 stava 1 tacke 2 i stava 3 Zakona
o drzavljanstvu iz 2004. godine (2018)
pretpostavlja minimalni legalni boravak
od tri godine u Srbiji (bez obzira na to da
li lice radi), uz ispunjenje nekih dodatnih
uslova medu kojima je svakako najvazniji
da postoji otpust iz stranog drzavljan-
stva, odnosno da se lice odreklo drza-
vljanstva mati¢ne drzave. Ovaj uslov
nije predviden potencijalnim novim
reSenjem, Sto znaci da c¢e strani radnik
modi da zadrzi oba drzavljanstva.

Drugi uslovi koji su predvideni poten-
cijalnim novim resenjem (da u drzavljan-
stvo Republike Srbije moze biti primljen
stranac koji najmanje jednu godinu bo-
ravi u Srbiji, zavrsio je srednje ili visoko
obrazovanje u Srbiji ili mu je priznata
strana visokoskolska diploma, i koji da iz-
javu da Republiku Srbiju smatra svojom
drzavom) takode ne moraju da predsta-
vljaju neku narocitu prepreku, tako da
jeizvesno da ¢e vedi broj stranih radnika
koji to Zzele modi posle samo godinu
dana rada (i to rada koji podrazumeva
bilo kakav rad, u radnom odnosu ili
van radnog odnosa) mo¢i da aplicira za
drzavljanstvo i da pri tome zadrZi svoje
mati¢no drzavljanstvo zemlje porekla.
Koliko je ovo resenje liberalno i koliko je
u nesrazmeri sa ostalim resenjima koja
su predvidena izmenama i dopunama
ovog zakona pokazuje i ¢injenica da se
prema istim izmenama ¢lana 15 supru-
znik lica koje na ovaj nacin stekne drza-
vljanstvo i samo prima u drzavljanstvo
jednostavnim davanjem izjave da sma-
tra Republiku Srbiju svojom drzavom.
Istovremeno, predvidenim izmenama
¢lana 17 poostravaju se uslovi za prijem
u drzavljanstvo supruznika domacih dr-
Zavljanaizahteva se potpunoiracionalni
uslov trajanja braka od bar 10 godina.
Ovakva praksa moze znacajno ugrozi-
ti liberalni vizni rezim Evropske unije
prema Srbiji, bududi da se njome stvara



moguénost da drzavljani trecih zemalja
kojima je ulaz u Evropsku uniju veoma
ogranicen zloupotrebe takvu zakonsku
odredbu kako bi prikrili pravu zemlju
porekla i usli na teritoriju Evropske unije
kao drzavljani Republike Srbije (Radisi¢
2023; Bogdanovi¢ 2023).

Trebalo bi pomenuti i da analizirane
izmene nisu jedine koje ¢e doprineti
vecem prilivu stranih radnika. Inicijativa
,Otvoreni Balkan" je ve¢ dovela do pot-
pisivanja vise medudrzavnih sporazuma
sa Albanijom i Severnom Makedonijom,
medu kojima su za trziSte rada svakako
interesantni oni koji se odnose na slo-
bodu kretanja i medusobno priznavanje
visokoskolskih kvalifikacija (Zakon o
potvrdivanju Sporazuma o slobodi kre-
tanja sa licnim kartama na Zapadnom
Balkanu 2023; Zakon o potvrdivanju
Sporazuma o priznavanju kvalifikacija
u visokom obrazovanju na Zapadnom
Balkanu 2023). Ukoliko se realizuju i
navedeni sporazumi o slobodnom zapo-
Sljavanju bez radnih dozvola, svakako se
moze ocekivati vedi priliv radnika iz ove
dve drzave.

4 POTENCIJALNIIZAZOVI
U SPROVODENJU NOVOG
PRAVNOG OKVIRA

Na osnovu analiziranih normativnih
izmena moze se jasno zakljuciti nekoli-
ko ciljeva koji se zele postiéi njihovom
primenom:

— postupak dovodenja stranih radni-
ka olaksan je, automatizovan i skracen,
¢ime se dovodenje stane radne snage
¢ini pristupacnijom i isplativijom opcijom
poslodavcima;

— usvajanjem izmena i dopuna, ume-
sto samodovoljnog i izolovanog trzista
rada na koje se ulaziizinostranstva samo
u izuzetnim slucajevima, Srbija je dobila
liberalizovani model dovodenja stranih
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radnika karakteristi¢an za trziste rada
koje se u velikoj meri oslanja na radnu
snagu iz inostranstva;

— veliki broj pojedinacnih mera uka-
zuje na pokusaje da se u Sto vecoj meri
umanji razlikovanje domacih od stranih
radnika;

— ukupnost izvrsenih i najavljenih iz-
mena usmerena je ka tome da se umesto
privremenih, sezonskih radnika privuku
radnici koji ¢e ostati u Srbiji u duzem
periodu, pai trajno.

Ocekivani efekti izmena zakona se
dakle mogu svesti na to da se cilja pre-
obrazaj dovodenja stranih radnika od
onih koji su po pravilu angazovani krat-
kotrajno, na privcemenim ili sezonskim
poslovima, ka onima koji ¢e biti trajna
radna imigracija u Srbiji. Strategija o
ekonomskim migracijama Republike
Srbije za 2021-2027. godinu (2020)
prepoznaje ovu taktiku, tako da su strani
radnici oznaceni kao jedna od klju¢nih
cilinih grupa, a privlacenje stranaca razli-
citih obrazovnih profila jedan od posta-
vljenih ciljeva upravljanja ekonomskim
migracijama. Predlozena mera u okviru
ostvarivanja tog cilja je i ,razvoj progra-
ma za privlacenje i ukljucivanje stranaca
razlicitih obrazovnih profila na trziste
rada (po tipu kombinovana: regulatorna
i podsticajna)”. MozZe se zakljuciti da ¢e
regulatorni deo bitiizvrsen predlozenim,
odnosno usvojenim izmenama zakona.
Opste podsticajne mere jos uvek nisu
aktuelizovane.

lako je vecina izmena uradena pazljivo
i u skladu sa trenutnim potrebama na
trzistu rada, na njih bi trebalo gledati
pazljivo i kriticki, jer postoji vise faktora
o kojima se nije dovoljno razmisljalo a
koji ¢e oblikovati trziste rada u Srbiji
na srednji rok, nakon prvog velikog ta-
lasa radnih imigracija koji je prakti¢no
zapoceo i pre pocetka primene novih
zakonskih resenja.
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Jedan od osnovnih nedostataka u
postavljenom sistemu jeste fakticko
odustajanje od ,privlacenja” specijalizo-
vanih stru¢njaka iz inostranstva. Naime,
izvrSene izmene, po svemu sudedi, nece
biti atraktivne za visokokvalifikovane
radnike, koji takode nedostaju na trzi-
Stu rada. Pored toga, specijalizovana
lica nedostaju u profesijama u institu-
cijama u javnom sektoru (narocito u
zdravstvu), koje nece koristiti analizira-
ne mehanizme. Cinjenica je da ¢e dovo-
denje stranih radnika, kao i do sada, pre
svega sluziti za popunu nedostajucih
radnika u privatnom sektoru, kao i da
¢e poslodavci vedi upliv strane radne
snage videti kao Sansu za snizavanje
cene rada, a ne kao priliku da integrisu
nove radnike u postojece uslove ili da ih
unaprede za ona zanimanja koja su de-
ficitarna. To otkriva i paradoks u postu-
panju drZave, koja se ne ponasa trzisno
— kada je manjak radne snage uslovio
poskupljenje rada u mnogim delatno-
stima u kojima je tesko dodi do radnika,
umesto poboljsanja opstih uslova rada
(pre svega, intervencija u Zakonu o
radu (2005) i povecanja minimalne cene
rada, kao i intenzivnog pospesivanja
granskog kolektivhog pregovaranja)
doslo je do svojevrsnog ,dampinga”
radne snage, uvoza radnika sa drugih tr-
ovakvo postupanje je kratkog daha jer
¢e radnici koji dodu u Srbiju, bez obzira
na uslove rada koje su imali u mati¢noj
drzavi, biti nezadovoljni njima kada ih
uporede sa uslovima rada u drzavama
Evropske unije — tako se rizikuje da Sr-
bija postane samo ,protocni sud” za
strane radnike na putu ka zaposlenju u
Evropskoj uniji. U tom smislu se koraci
koji su ucinjeni ka zadrzavanju radnika
nakon njegovog dovodenja ne Cine ade-
kvatnim jer je ukupna klima postupanja
prema radnicima izrazito negativna,
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narocito u poredenju sa geografski bli-
skim drzavama koje su ¢lanice Evropske
unije. Trebalo bi, naravno, imati u vidu i
ekonomske troskove neprestanog odli-
va radne snage, narocito visokoskolskih
kadrova u koje je ulozeno dosta javnih
sredstava (Bozi¢ Miljkovi¢, Pavlovic i
Despotovic¢ 2023).

Drugi problem koji nije reSen, niti se
o potencijalnom resenju za sada govori
kada je rec¢ o nadleznim drzavnim or-
ganima, jeste odgovor na pitanje Sta je
potrebno izmeniti da bi se strani radnici
potpuno i trajno integrisali u drustvo u
Srbiji. Pomenuto resenje sa ubrzanim
dobijanjem drzavljanstva nije adekvat-
no. Ne samo Sto moze ugroziti nasu
poziciju prema politikama bezbednosti
granica Evropske unije, ve¢ nece uticati
povoljno ni na same strane radnike.
Stranci u Srbiji nailaze na niz zakonskih
i administrativnih prepreka kada je rec
o0 osnovnim Zzivotnim pitanjima — za-
kljucenje braka, nasledivanje, podizanje
kredita, kupovina nekretnina, obrazo-
vanje dece ili odraslih. Urdarevi¢ pra-
vilno primecuje i ¢injenicu da spajanje
porodica stranih radnika moze dovesti
do problema sa zaposljivoséu bracnog
druga ili partnera, pa je potrebno osmi-
sliti posebne programe u okviru kojih bi
se radilo na unapredenju zaposljivosti
sa ovim ljudima (Urdarevi¢ 2019). Sti-
canjem drzavljanstva ¢e se neka od njih
nuzno resiti, ali ovo ne moze biti jedina
mera koja ¢e se primeniti kada je re¢ o
njihovom uklapanju u novu zajednicu,
koja moze biti potpuno kulturoloski
razlicita od one u kojoj su prethodno zi-
veli. Ili drugim recima, radnik koji nakon
godinu dana dobije drzavljanstvo Srbije
nece resiti pitanje na kojem jeziku ¢e se
Skolovati njegovo dete koje je naknad-
no pristiglo nakon spajanja sa porodi-
com. U Strategiji o ekonomskim migra-
cijama Republike Srbije za 2021-2027.



godinu (2020) ovaj problem je prepo-
znat kao ,nedostatak posebnih progra-
ma i mehanizama integracije povratnika
iz inostranstva i strane radne snage”, ali
se ¢ini da za sada nije u vecoj meri zao-
kupio paznju donosilaca odluka.

5 ZAKLJUCAK

Trziste rada je slozeni mehanizam na koji
u svakom trenutku deluje niz faktora. Od
privredne aktivnosti i privrednog rasta
drzave zavisi da li ¢e postojati kontinui-
rana povecana potreba za radnicima. Od
strukture delatnosti zavisi da li ¢e odre-
deni strucni profili biti vise ili manje tra-
Zeni. S druge strane, kako demografski
tako i migracioni faktori uti¢u na posto-
janje (zadovoljavajuce) ponude radnika.
Svi ovi, kao i mnogi drugi faktori koji su
pomenuti u prethodnoj analizi gotovo
nikada nisu stabilni u duzem vremen-
skom periodu. U tom smislu se ponuda
i potraznja za radnom snagom nepre-
stano menjaju. Ipak, kada u odredenom
vremenskom periodu postoje okolnosti
koje dovode do smanjenja raspolozive
radne snage i povecanja traznje zaistom,
trziSte rada ne moze ostati relativno
izolovano kao sto je bio slucaj u Srbiji.
Zakon o zaposljavanju stranaca iz 2014.
godine (2023), kao i njegov normativni
prethodnik, nije pretpostavljao posto-
jece potrebe za dovodenjem stranih
radnika. Naprotiv, parametri u kojima je
zakon donet ukazivali su na dugorocnu
stabilnost ponude na trzistu rada, dok je
potraznja bila relativno niska. Promene
u prethodnih deset godina dovele su
do toga da se vise ne moze racunati na
samodovoljnost unutrasnjeq trzista rada,
vel je potrebno da se liberalizuje nacin
dovodenja stranih radnika.

Otuda su opisane normativne inter-
vencije logi¢ne i ocekivane. Otvaranje
trzista rada za strane radnike po jed-
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nostavnijim procedurama je, medutim,
samo jedan od aspekata koje bi trebalo
sagledati. Drugi element reformi koje su
izvrSene (i koje ¢e se nastavitiizmenama
Zakona o drzavljanstvu iz 2004. godine
(2018), potencijalno i drugim normativ-
nim intervencijama u buduénosti) jeste
pokus$aj da se strana radna snaga privuce
da trajno (ili makar na duzi rok) ostane
u Srbiji.

Nije, medutim, realno ocekivati da ¢e
takve izmene odgovoriti na sve izazove
koji postoje na trzistu rada. Najpre, jasno
je da se naovaj nacin nece resiti deficit u
svim profesijama i zanimanjima. Potom,
izvesno je da ovakve izmene nece na
duzi rok stvoriti gotovo nikakve pozitiv-
ne rezultate ako se ne radi kontinuirano
na poboljsanju uslova rada svih radnika
u Srbiji, kako stranih tako i domacih.
Ovome u prilog idu rezultatiistrazivanja
koji pokazuju da zarada nije uvek glavni
razlog napustanja posla, odnosno migri-
ranja na druge poslove, ukljucujuciione
u inostranstvu.

Mogucnost uskladenosti porodicnih
(privatnih) i profesionalnih duznosti,
kao i zdrava radna sredina i kvalitetni
meduljudski odnosi, visoko su plasira-
ni na listi argumenata za ostanak na
poslu, odnosno prelazak kod drugog
poslodavca (Jankovi¢ 2022). Mere koje
su preduzete predstavljaju jednostavniji
put ka resavanju aktuelnih problema sa
nedostatkom radnika ali na duzi rok nece
dati zadovoljavajuce rezultate, narocito
ukoliko se nastavi porast potraznje za
radnicima u drugim evropskim drzavama,
narocito drzavama Evropske unije sa
kojima za sada Srbija ne moZze biti kon-
kurentna kada je rec o kvalitetu uslova
rada. Ne samo Sto ¢e se nastaviti odliv
domacdih drzavljana u inostranstvo, veé
¢e Srbija posluziti samo kao priviemena
stanica stranim radnicima koji Zzele da
nastave da rade u drzavama koje nude
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daleko bolje uslove rada. Potvrdu za ovu
tvrdnju mozemo nadi i u istrazivanjima
o razlozima zbog kojih radno sposobno
stanovnistvo napusta Srbiju. Kako navodi
Urdarevi¢, oni se mogu poredati po va-
znosti u odnosu na subjektivne i objek-
tivhe potrebe radnika koje oni smatraju
nezadovoljenim u Srbiji:

Redosled pojedinacnih faktora koji
uticu na donosenje odluke o preselje-
nju u Republici Srbiji je slededi: (1) si-
stem vrednosti koji je uspostavljen
u Repubilici Srbiji (prosecan skor na
tvrdnji 4,22); (2) veéa zarada (pro-
secan skor na tvrdnji 4,20); (3) bolji
zivotni standard (prosecan skor na
tvrdnji 4,19); (4) vele vrednovanje
sposobnosti i znanja od politicke
pripadnosti (prosecan skor na tvrdnji
4,10); (5) bolji uslovi rada (prosecan
skor na tvrdnji 4,07); i (6) veca eko-
nomska stabilnost (prosecan skor na
tvrdnji 4,01). (...) Najznacajniji zaklju-
¢ak proistekao iz ovog istrazivanja
je da migracije, ili kako se to danas
popularno naziva 'odliv mozgova’,
nisu kategorija povezana iskljucivo
sa uslovima rada i zaradom, ved i sa
Sirim drustvenim kontekstom, gde
rad predstavlja samo jedan njegov
aspekt (Urdarevi¢ 2023: 94).

Konacno, kao Sto je napomenuto
u prethodnoj analizi, strani radnici i
njihove porodice moraju biti predmet
posebnih usluga koje bi ucinile njihovu
tranziciju u drugi drustveni, jezicki, kul-
turoloskii pravnisistem Sto jednostavni-
jom i brzom. Nije dovoljno dati drzavl-
janstvo nekom licu da bi ono pocelo da
posmatra drzavu u kojoj zZivi kao svoju
domovinu, u kojoj zeli da nastavi da Zivi
i radi. Treba razmisljati i o potencijalnim
otporima ovakvim reSenjima od strane
desno orjentisanih politickih partija.
Istrazivanja koja su obavljena u toku
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izrazene migrantske krize iz prethodnog
perioda, kada je Srbija uglavnom pred-
stavljala tranzitnu drzavu ovih lica, po-
kazuju da preko jedne trecine ispitanika
u Srbiji nije zeleo njihovo trajno naselja-
vanje (Petrovi¢ i Pesi¢ 2017). lako situ-
acija sa stranim radnicima nije istovetna,
trebalo bi biti oprezan u promisljanju
kako ¢e lokalno stanovnistvo prihvatiti
masovni dolazak radnika iz dalekih i nep-
oznatih drzava, imajudi u vidu narative
desnicarskih politickih opcija u drugim
drzavama kojima se u okviru izrazito
negativnih antiimigracionih stavova
plasiraju teze o okupaciji, kradi poslova,
ili asimilaciji domaceg stanovnistva od
strane pridoslica (videti: McLaren 2003;
Czeranowska 2018; Esses 2021).

Dalje, resenje prema kojem ¢e drzav-
ljani raznih drzava modi izuzetno jed-
nostavno da dobiju drzavljanstvo Srbije,
komplikuje odnos Srbije sa Evropskom
unijom i stvara rizik od promene viznog
rezima Evropske unije prema Srbiji.
Umesto toga, trebalo bi dakle osmisliti
programe u kojima ¢e se stranci koji
dolaze na rad u Srbiju upoznati sa zeml-
jom u kojoj su se nasli pre svega iz ekon-
omskih razloga, a sa kojom svakako pre
toga nisu morali da budu upoznati kada
je rec¢ o kulturi, jeziku, nacinu zivota
i osnovnim drustvenim vrednostima.
Ovakav pristup nije samo ocekivan i
human, nego je i pragmatican — strani
radnik koji se integriSe u zajednicu lakse
¢e se snadi u slucaju gubitka posla, po-
trage za novim poslodavcem, ukoliko
resi da nastavi da se obrazuje i stru¢no
usavrsava, i slicno. On ¢e, dakle, biti i
korisniji na samom trzistu rada (videti:
Kovacevic¢ 2020).

Dakle, za stvaranje trajnijih resenja
potrebno je da se stvore kompleksni
mehanizmi istovremenog delovanja na
viSe negativnih faktora na trzisStu rada,
kao i da se rad sa stranim radnicima ne



ogranici na lakse dobijanje jedinstvene
dozvole ili drzavljanstva. Za sada se ne
vide tragovi takvog sistema. Zakon o
zaposljavanju stranaca mozda i nije pra-
vo mesto da se o takvim normativnim
reSenjima razmislja. Ali svakako bi se
moglo raditi na osmisljavanju mera koje
¢e stabilizovati ponudu i potraznju na
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trzistu rada. U protivhom ce se desavati
viSe slucajeva u kojima postoje ozbiljne
indicije da je doslo do trgovine ljudima,
poput onog na gradilistu Linglonga (AS-
TRA 2022), a to svakako nece stvoriti
odgovarajuci ambijent za uspeh ideja
koje su izrazene kroz izvrSene izmene i
dopune zakona.

Rad je nastao kao rezultat naucnoistrazivackog rada Instituta za uporedno pravo, koji finansira
Ministarstvo nauke, tehnoloskog razvoja i inovacija Republike Srbije prema Ugovoru o realizaciji
i finansiranju naucnoistrazivackog rada NIO u 2023. godini (evidencioni broj: 451-03-47/2023-

01/200049 od 3. 2. 2023).
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ABSTRACT

Minimum wage stands as a fundamental right for work-
ers and one of the oldest and most universal labour law
standards in the world. Understanding the impact of labour
market changes, demographic trends, and migration on
minimum wage regulation could offer valuable insights
into the future development of labour law institutes.
This study focuses on how these trends affect the basic
legal concept of the minimum wage and how they are
affected by the legal regulation of the minimum wage. It
draws upon a case study of minimum wage regulation in
the Republic of Slovenia, with particular focus on social
dialogue. In Slovenia, the minimum wage is legally de-
termined, granting all employed individuals the right to
receive it without differentiation based on domestic or
foreign employment and irrespective of age. The right to
a minimum wage has also been extended to cover certain
non-standard forms of employment. An analysis of the min-
imum wage framework in Slovenia has shown that, evenin
the changed landscape of the labour market, traditional
labour law institutions remain an important civilisational
achievement and value.
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1 INTRODUCTION AND
BACKGROUND OF THE STUDY

There is a long history of legally deter-
mining the minimum acceptable remu-
neration for work. The minimum wage is
a fundamental right of workers and one
of the most important international la-
bour law standards (Guzi 2021; Interna-
tional Labour Organization [ILO] 2017;
Bomba 2022). Nevertheless, the mini-
mum wage is still one of the more topi-
caland controversialissues, persistently
occupying the thoughts of politicians,
experts, and the general public (Dube
2019; Luebker and Schulten 2022; Euro-
found 2022; Niedzwiadek 2023). Social
partners play a special role in these pro-
cesses (Guardiancich and Molina 2017;
ILO 2022; European Commission 2023).
As a labour law institute, the min-
imum wage is directly impacted by
changes in the labour market, with the
rise in non-standard and new forms of
employment, demographic trends (par-
ticularly population ageing), and migra-
tion being the most notable. These are
phenomena with numerous micro and
macro effects on both individuals and
companies (OECD 2019; Fialho and Hg;j
2020; Agyei 2020) and, as such, warrant
broader attention from the scientific
community. This attention should ex-
tend to traditional labour law institutes,
such as the minimum wage.
Understanding the impact of labour
market changes, demographic trends,
and migration on minimum wage regula-
tion could provide insights into the future
development of labour law institutes
in a dynamic labour market. This study
delves into how these trends affect the
core legal concept of the minimum wage
and how they are affected by the legal
regulation of the minimum wage. Our
research builds upon a case study of the
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legal framework in Slovenia and its recent
modifications, with particular emphasis
on the issue of social dialogue.

This paper will be structured around
three key research questions:

i)  How do the rise in non-standard
and the emergence of new forms
of employment affect minimum
wage regulation?

i) What are the implications of de-
mographic trends (population
ageing) for minimum wage regu-
lation? and

iii) What is the composition of the
migrant workforce, and how have
adjustments to minimum wage
regulation occurredin the context
of labour migration? Answering
these research questions will help
to determine whether traditional
labour standards, such as the
minimum wage, are still up to the
challenges of modern labour mar-
kets. The paper will first present a
comprehensive theoretical frame-
work and methodology, followed
by the results of Slovenia's case
study, a discussion, and a synthesis
of the findings in the conclusion.

1.1 ORIGINS, DEVELOPMENT, AND
PURPOSE OF THE MINIMUM WAGE

The International Labour Organisation
(ILO) defines the minimum wage as
the lowest remuneration an employer
must pay wage earners for their work
over a specific period, which cannot be
reduced through collective agreements
or individual contracts (ILO 2017). The
fundamental purpose of minimum wage
policies is to ensure that workers have
the right to a minimum income that al-
lows for a decent living for themselves
and their families (Luebker and Schulten



2022). Establishing the minimum wage
can be the result of either collective
bargaining or a government decision. It
can be set as a uniform figure or can vary
across different industries and occupa-
tions (ILO 2005). Despite the emphasis
on the importance of collective bargain-
ing, in most countries, a uniform and
universally applicable minimum wage is
established by governmental legislation
in collaboration with social partners
(Eyraud and Saget 2005; ILO 2017).
The earliest instances of minimum
wage regulation date back to the end of
the 19th century, with New Zealand and
Australia pioneering such measures in
1884 as part of an effort to prevent and
settle disputes and strikes (Starr 1993;
Dube 2019). Other developed countries
quickly followed suit, with Great Britain
in 1909, France in 1915, Norway and
Austria in 1918, among others. In the
territory of the Republic of Slovenia,
which was then part of the Kingdom of
Yugoslavia, the first minimum wage was
setin 1937 through the Minimum Wage
Decree (Kresal 2015). Initially, minimum
wage legislation covered a very limited
number of workers or specific sectors.
National minimum wage regulation
was followed by international minimum
wage regulation. From a European per-
spective, the most important are the
activities of the ILO, the Council of Eu-
rope, and the European Union (EU). The
ILO has included the importance of fair
wages in its foundational documents
since its establishment in 1919 (Mari-
nakis 2009). The Minimum Wage-Fixing
Machinery Convention, No. 26, (Inter-
national Labour Organization 1928)
which covered production and trade,
was adopted in 1928 and remains one
of the most important and influential
conventions (Kresal 2015), having been
ratified by 105 member states to date.
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In 1951, the ILO adopted the Minimum
Wage Fixing Machinery (Agriculture)
Convention, No. 99, (ILO 1951) followed
by the more detailed ILO Convention
concerning Minimum Wage Fixing, No.
131,in 1970 (ILO 1970), with special ref-
erence to developing countries, which
remains the core international legal
instrument in this field today.

In 1961, the Council of Europe adopt-
ed the European Social Charter (Council
of Europe 1961), which, in Article 4(1),
explicitly sets out the right of workers
to fair remuneration for their work,
enabling them and their families to
maintain a decent standard of living. The
same provision is retained in the 1996
Revised European Social Charter (Council
of Europe 1996). Fair remuneration for
workers was also explicitly mentioned
in the 1989 Community Charter of the
Fundamental Social Rights of Workers
(European Communities 1989). Howev-
er, the fundamental Treaty establishing
the European Community and the sub-
sequent Treaty on the European Union
did not address the issue of minimum
wages. European initiatives to regulate
minimum wages gained momentum
with the adoption of the European Pil-
lar of Social Rights in 2017 (European
Parliament, European Council and Euro-
pean Commission 2017), which explicitly
highlighted fair remuneration for work
that enables workers and their families
to maintain a decent standard of living
(Luebker and Schulten 2022). Following
years of deliberation with the European
Parliament and social partner representa-
tives at the European level, the Directive
on Adequate Minimum Wages in the Eu-
ropean Union (European Union 2022) was
adopted at the end of 2022. This directive
serves as a “procedural directive” that
establishes a framework for setting ad-
equate minimum wages, making access
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to and protection of minimum wages
more effective for workers, and pro-
moting collective bargaining in this field.

1.2 CHANGES IN THE LABOUR
MARKET

The labour market has experienced in-
tense changes in recent years, driven by
factors such as globalisation, technolog-
ical developments, demographic shifts,
and changing values and preferences
among key stakeholders (Aloisi and De
Stefano 2020). The rise in non-stand-
ard and the emergence of new forms
of work are some of the responses to
this changing economic environment
(Laporsek, Franca and Arzensek 2018;
Lenaerts, Kilhoffer and Akglic 2018).
Non-standard work arrangements differ
in their characteristics from standard
full-time permanent employment con-
tracts, while new forms of work exhibit
changing patterns in working conditions,
contractual relationships, work locations,
durations, schedules, and increased use
of information and communication tech-
nologies (ICT) (Eurofound 2020). In many
cases, however, these characteristics
also extend to existing standard and
non-standard forms of work.
Non-standard forms of work typically
encompass fixed-term or part-time em-
ployment, agency work, work arrange-
ments involving more than two parties,
disguised employment relationships, and
dependent self-employment (ILO 2016).
New forms of work typically include
job sharing, employee sharing, vouch-
er-based work, interim management,
casual work or on-demand work, mobile
work, platform work, and portfolio work
(Eurofound 2022; Florin and Pichault
2020). While non-standard forms of
work still presuppose a certain bilateral
relationship between the worker and
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the employer, albeit covert, the new
forms of work are more akin to busi-
ness cooperation among independent
entities and are largely carried out with
the aid of modern information and com-
munication technologies. The right to a
minimum wage and its protection can
still be guaranteed to a certain extent
in non-standard forms of work. How-
ever, implementing these protections
becomes considerably more challenging
within new forms of work. Non-standard
and new forms of work can present
novel opportunities for workers and em-
ployers, but they also bring with them a
number of challenges (Aloisi and De Ste-
fano 2020; OECD 2019; Standing 2018).

Population ageing is becoming in-
creasingly pronounced in Europe and
will have a majorimpact on employment,
working conditions, living standards, and
the sustainability of welfare states (Bono-
liand Natali 2012; EU-OSHA et al. 2017).
The median age of the EU population is
increasing by 0.3 years each year, hav-
ing already reached 44.4 years in 2022.
The old-age dependency ratio has risen
by 22% over the last decade (Eurostat
2023b). Similar trends are evident in
Slovenia. However, the ageing popula-
tion will impact the labour market not
only in terms of ensuring adequate and,
more importantly, sufficient numbers of
workers, but also in terms of reallocating
workers and other resources across vari-
ous sectors and occupations. It will affect
not only the labour market and social
security systems but also, for example,
savings and investment behaviour, inter-
estrates, and eveninflation (OECD 2017;
Radulovi¢ and Kosti¢ 2021). In terms of
remuneration for work, a smaller size of
the working-age population, combined
with undiminished demand for labour,
will put upward pressure on wages
(Kaufman 2010). This, however, will not



directly affect the level of the minimum
wage itself, as it is usually not directly or
exclusively linked to overall wage growth,
but typically (Eurofound 2022; ILO 2017)
follows a broader set of economic (GDP,
employment, productivity, inflation) and
social indicators (risk of poverty, mini-
mum cost of living, disposable income).
Rapid geopolitical, technological, and
environmental changes in recent years
have also had a major impact on labour
migration. In 2019, there were 169 million
labour migrants in the world (ILO 2021).
Their number has increased by 12.7%
since 2013. Migrant workers are defined
by the ILO (2021) as individuals who are
capable or working, whether actively
employed or not, residing in a given coun-
try, and born outside that country or of
foreign nationality. On average, migrant
workers make up 4.9% of the workforce
in the country where work is performed.
In the most developed countries, which
employ just under two-thirds of all mi-
grant workers, the percentage is much
higher. Of these workers, two-thirds are
employedin the service sector, a quarter
in manufacturing, and less than a tenth
in agriculture. The importance of labour
migration in modern societies and labour
markets is on a notable upswing, yet not
all aspects of the integration and social-
isation of these individuals are keeping
pace, despite the evident benefits for
specific companies, sectors, or even en-
tire countries (McGahan 2020). Attracting
suitably skilled labour is becoming a pivot-
al concern for most developed countries
(Beerli, Indergand and Kunz 2022). La-
bour migration can also have an indirect
positive or negative impact on the level
of remuneration or the minimum wage
in the host country, contingent on the
volume and composition of the migrant
workforce and the structure of the host
country’s economy (Agyei 2020).
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The ILO (2022) defines social dialogue
as all Forms of negotiation, consultation,
or straightforward information sharing
among representatives of governments,
employers, and workers on issues of
common interest. It can take the form
of tripartite social dialogue, in which
government representatives participate
alongside workers' and employers’ rep-
resentatives, or bipartite social dialogue,
which exclusively involves workers' and
employers’ representatives. Both meth-
ods are used to set the minimum wage.
Social dialogue can be informal or formal
(institutionalised) and occur at various
levels. One of the most important forms
of social dialogue is collective bargaining
between workers' and employers’ repre-
sentatives (ILO 2018). According to the
ILO (2022), the following are key pre-
requisites for successful social dialogue:

(i) strongandindependent organisa-
tions of workers’ and employers’
representatives with adequate
technical and substantive capa-
bilities;

(i) political endorsement and a com-
mitment to adhering to social
dialogue;

(iii) respect for the fundamental
rights of freedom of association
and collective bargaining;

(iv) suitable institutional support.

Social dialogue in the 21st centu-
ry confronts both longstanding and
emerging challenges. From a procedural
perspective, it suffers from declining
support and membership of trade un-
jons and employers’ associations, an un-
defined role of the state, an inadequate
transition from the national to the supra-
national or even transnational sphere,
and the deregulation of the labour
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market and related structures (Aghion,
Algan and Cahuc 2011; Guardiancich
and Molina 2017). Substantively, issues
of inequality, poverty, new forms of em-
ployment, decent work, and addressing
the needs of vulnerable groups have not
yet been resolved or are even being ex-
acerbated (ILO 2018; Doherty and Franca
2020). In the area of minimum wages,
social dialogue faces similar challenges
in many countries (Eurofound 2022; ILO
2017). Traditionally, social partners and
social dialogue have played animportant
role in determining remuneration for
work. Nevertheless, partly due to the
reasons described above, in most cases,
the government now plays a key role
in setting the minimum wage (Aghion,
Algan and Cahuc 2011; Eurofound 2022).
Even when the minimum wage is legis-
latively determined, the state usually at
least consults with the social partners if
they are not already directly involved in
the process (ILO 2017).

2 METHODOLOGY AND
RESEARCH QUESTIONS

A review of the existing literature and
an analysis of the broader theoretical
context of this study have confirmed the
importance of the interplay between
key labour market trends and their ap-
propriate regulation. Based on this, it is
possible to examine the regulation of
various labour law institutes in the con-
text of prevailing trends in the labour
market. Using the minimum wage as a
litmus test of effects seems reasona-
ble and appropriate, as it is one of the
oldest and most universal labour law
standards in the world (Marinakis 2009;
Zobavnik and Zeilhofer 2016). Through
an inductive approach, abstraction, and
synthesis, it will be possible, taking into
account methodological limitations, to

https://doi.org/10.59954/stnv.529

generalise the results related to the
minimum wage and extend their appli-
cability to other labour law institutes,
thus contributing to the universality of
scientific advances (Creswell 2009).

Quialitative research on the interplay
between minimum wage regulation and
the rise in non-standard and new forms
of work, demographic trends (popula-
tion ageing), and migration will adopt a
non-linear approach with a sufficiently
flexible research structure that will allow
insight into the research material from
various perspectives and not limititself to
one aspect (Neuman 2014). This approach
is essential for ensuring greater validity
and reliability of the results (Webley
2010). The research structure follows the
standard sequence of qualitative research
steps. The analysis of the literature and
the broader context of labour market
developments has established a rela-
tionship between various variables and
key assumptions about their interaction.
These assumptions are further explored
in a case study of minimum wage regu-
lation in Slovenia. The choice of a case
study enables a multifaceted examination
of the highlighted variables within their
natural context (Neuman 2014).

The aim of the survey was to answer
the following research questions:

(i) How do non-standard and new
forms of work affect minimum
wage regulation?

(i) What are the implications of de-
mographic trends (population
ageing) for minimum wage regu-
lation?

(i) What is the composition of labour
migration and how has it affected
adjustments in minimum wage
regulation?

A case study of the interplay between
minimum wage regulation in Slovenia and



contemporary labour market trends will
help answer the research questions and
shed light on the relationships between
specific variables. These findings, in con-
junction with broader theoretical knowl-
edge, will help to draw conclusions about
the interconnectedness and impact of
contemporary labour market trends on
traditional labour law institutes. Taking
into account methodological limitations
(Harrison et al. 2017), additional research
will make it possible to generalise these
findings to other areas of labour law and
labour market regulation.

3 THE INTERACTION BETWEEN
MINIMUM WAGE REGULATION
AND LABOUR MARKET CHANGES
IN THE REPUBLIC OF SLOVENIA

In this section, we will delve into the
intricate dynamics between the effects
of minimum wage regulation and the
rise in non-standard and emergence
of new forms of work, demographic
shifts (population ageing), and labour
migration in Slovenia. We will commence
with an overview of the legal regula-
tion of the minimum wage in Slovenia.
Subsequently, we will elucidate its role
and interaction in relation to the rise in
non-standard and emergence of new
forms of work, demographic shifts (pop-
ulation ageing), and migration.

3.1 MINIMUM WAGE

The minimum wage in the Republic of
Slovenia is established and regulated by
the Minimum Wage Act — ZMinP (Zakon
o minimalni placi) (Republic of Slovenia
2010a). This act mandates a national
minimum wage that all employers must
comply with when compensating their
workers. Wages are determined through
the process of collective bargaining.
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Remuneration for work performed in
Slovenia is regulated by the Employ-
ment Relationships Act —ZDR-1 (Zakon o
delovnih razmerjih) (Republic of Slovenia
2013a), which stipulates that employers
must pay at least the minimum wage
specified by law or by a collective agree-
ment that binds the employer. Collective
agreements, negotiated at various levels
and freely bargained between workers'
and employers' representatives (Repub-
lic of Slovenia 2006), form the basis for
wage regulation across various levels
of job complexity. They also autono-
mously decide on the amounts of initial
or baseline salaries for various levels of
job complexity (Kresal 2001). The ZMinP
was adopted towards the end of 2009
and entered into force in 2010. The act
was adopted with the support of trade
unions but faced strong opposition from
employers. The act underwent amend-
ments in 2015 and 2018, gradually ex-
cluding allowances, job performance
bonuses, and business performance bo-
nuses from the minimum wage amount.
It also established a connection to the
minimum cost of living (Smole 2021;
Klari¢ 2019).

The ZMinP stipulates that every full-
time worker employed in Slovenia is
entitled to the minimum wage, while
part-time workers are entitled to a pro-
portionate share of the minimum wage.
Various allowances provided for by laws,
regulations, and collective agreements,
as well as the portion of wages allocated
for job performance and business per-
formance specified in a collective agree-
ment or employment contract, do not
count towards the minimum wage. The
minimum wage is determined based
on a calculation of the minimum cost
of living, in accordance with social leg-
islation (Republic of Slovenia 2010b),
which provides for such a calculation to
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be carried out at least every six years
using a comparable methodology. The
minimum wage must be set at a level
of least 120% of the calculated mini-
mum cost of living. However, it can also
be established at a higher rate, taking
into account factors such as rising con-
sumer prices, wage trends, economic
conditions, growth, and employment
trends, provided that it does not exceed
140% of the calculated minimum cost
of living. The minimum wage is set by
the minister responsible for labour, in
consultation with social partners, within
three months of any change in the mini-
mum cost of living. The minimum wage
is adjusted annually, at the very least
in line with the growth in consumer
prices, and may also take into account
the other criteria mentioned above.
The adjustment of the minimum wage is
determined by the minister responsible
for labour after consultation with social
partners, by 31 January of the current
year, and it applies to work done from
1 January onwards. The Labour Inspec-
torate of the Republic of Slovenia (IRSD)
is tasked with overseeing the implemen-
tation of the ZMinP.

In 2023, the minimum wage in Slove-
nia stands at €1,203, putting the coun-
try in line with the most developed EU
Member States and ranking it seventh
among EU Member States with a legally
defined minimum wage. The highest
minimum wage is found in Luxembourg
(€2,387) and the lowest in Bulgaria
(€399). In neighbouring Croatia, it is
set at €700 and in Hungary at €579. In
Germany, the last country to introduce a
legal minimum wage, it is set at €1,987.
Over the last five years, the minimum
wage has grown by 36% in Slovenia, 14%
in Luxembourg, 39% in Bulgaria, 38%
in Croatia, 25% in Hungary, and 27% in
Germany (Eurostat 2023c).
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With the adoption of the ZMinP in
2010 and its subsequent amendments,
Slovenia has, to a large extent, estab-
lished a modern and relatively simple
legal framework for determining and
validating minimum wage. This frame-
work aligns with the principles outlined
in the European Social Charter and the
ILO’s Minimum Wage Fixing Convention,
No. 131 (ILO 1970), a convention to
which Slovenia is a signatory. Some key
issues from the past related to the defi-
nition of the minimum wage, its setting,
and indexation have been effectively
addressed (Leskosek et al. 2008; Poje
2009). The linkage of the minimum
wage to the minimum cost of living
establishes a logical connection be-
tween the income of active (employed)
and passive (unemployed) individuals.
Furthermore, by fixing the minimum
wage at a level of at least 20% above
the minimum cost of living, it partially
embodies the concept of a decent living
wage (Bennett 2012; Guzi 2021).

However, one lingering shortcoming
remains within the regulations, a con-
cern that the expert community began
highlighting towards the end of the last
century (Kresal 2001; Poje 2009). The
absence of a direct correlation between
the minimum wage and the basic wages
of the pay grades established by collec-
tive agreements results in basic wages
falling below the minimum wage. In
2023, the basic wages of the pay grades
in all collective agreements of extended
validity in Slovenia were, in the vast
majority of cases, below the minimum
wage. Furthermore, most allowances
(bonuses), whether mandated by law
or negotiated in collective agreements,
are also calculated based on the basic
wage, further reducing workers' incomes
(Laporsek, Vodopivec and Vodopivec
2017; Malacic 2019).



3.2 THE RISE OF NON-STANDARD
AND THE EMERGENCE OF NEW
FORMS OF WORK

As the new millennium began, Slovenia,
much like other developed nations, wit-
nessed a rise in the adoption of more
flexible and new forms of employment.
However, it is important to note that
the choice of the legal form of work in
Slovenia is not left to the discretion of
the involved parties but is instead deter-
mined and defined by law, with the el-
ements of an employment relationship
playing a key role in this context (Murgia
et al. 2020; Poglajen et al. 2021). When
determining the existence of an em-
ployment relationship, it is therefore
the actual circumstances that reveal
how the contractual arrangement is
carried out in practice that are relevant,
not the parties’ description of the rela-
tionship or their status.

Therise in non-standard and the emer-
gence of new forms of work in Slovenia,
in the first phase, akin to other countries,
primarily impacted certain marginalised
groups in the labour market, such as
young people and migrants. However,
over time, some of these trends began
to affect the general population as a
whole (LeskoSek et al. 2008). Non-stand-
ard forms of work in Slovenia are largely
represented by fixed-term employment
contracts, part-time work, temporary and
casual work opportunities for students,
and agency work (Kresal Soltes, Strban
and Domadenik 2020). New forms of
work (Eurofound 2020) gained momen-
tum in Slovenia after 2012, mirroring
global trends, often taking the legal form
of non-standard work arrangements,
manifesting as self-employed individuals,
one-person limited liability companies,
temporary and casual work for students,
and other civil relationships (Laporsek,
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Franca and Arzensek 2018; Kresal Soltes,
Strban and Domadenik 2020).

However, it is noteworthy that some
of this work is carried out in the infor-
mal economy and cannot be captured
analytically (Dieuaide and Azais 2020).
It is important to highlight the unclear
legal status of such workers and their
relationship with the employer or with
the client commissioning the work. It
is a fundamental question of labour
law whether or when and under what
terms an employment relationship is
established, whether the person per-
forming the work is an employee, and
identifying the employer in this context
(Aloisi and De Stefano 2020; Harmon
and Silberman 2019). The use of con-
temporary information and commu-
nication technologies in this type of
work further blurs the lines in funda-
mental employer-employee (worker)
or client-contractor relationships. In
the case of new forms of work, it is
therefore also necessary to examine
the specific work circumstances and
the relationship between the worker
and the employer and, on this basis, to
assess the elements of the employment
relationship (Murgia et al. 2020). The
ZDR-1 mandates the use of an employ-
ment contract if the elements of an
employment relationship exist in Slove-
nia, making it unlawful to perform work
based on civil law contracts.

The adoption of the ZMinP coincided
with the intensive growth of non-stand-
ard forms of work and the emergence
of new forms of work. However, the
ZMinP established a minimum wage
exclusively for traditional employment
relationships. The act does not regulate
the minimum wage in non-standard or
new forms of work, nor did the 2015 and
2018 amendments address this issue.
Nevertheless, the new minimum wage
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legislation did encourage the regulation
of minimum allowed remuneration for
work in the context of non-standard
forms of work. For instance, in 2012
(Republic of Slovenia 2014), a legal min-
imum hourly wage was introduced for
temporary and casual work for students.
This wage cannot be lower than the
ZMinP minimum wage calculated per
hour of the average full-time monthly
work. A similar regulation was adopted
in 2013 (Republic of Slovenia 2013b) for
temporary and casual work carried out
by pensioners.

The importance of ensuring adequate
remuneration for work in the context
of other forms of work was also recog-
nised by the ZDR-1, which was adopted
in 2013. In the case of economically
dependent self-employed persons, the
ZDR-1 provided, as part of the limited
labour law protection, a guaranteed re-
muneration for the contractually agreed
work as comparable for the type, vol-
ume, and quality of the work undertak-
en, taking into account the collective
agreements and the general acts binding
the client, as well as the obligations to
pay taxes and contributions. Collective
agreements in Slovenia apply only to
employed individuals and do not ex-
tend to other legal forms of work. In
this context, the initiative by the Mladi
Plus (Youth Plus) Trade Union in 2023
to enterinto a collective agreement for
the food delivery service carried out by
contract workers for various online plat-
forms is also worth highlighting (Mladi
Plus Trade Union 2023).

3.3 DEMOGRAPHIC TRENDS
(POPULATION AGEING)

According to the European Commis-
sion’'s EUROPOP?2023 baseline scenario
demographic projections, the birth rate
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in Slovenia will increase slightly by 2100
and will be higher than the EU average
in all years. The mortality rate in the first
year after birth, which is already one
of the lowest, is expected to decrease
further in the coming years and remain
well below the EU average. Life expec-
tancy is projected to increase and will
be slightly higher than the EU average.
Net migration is expected to gradually
decrease. Despite a slight increase in
fertility, the trends of declining mor-
tality and increasing life expectancy,
coupled with a modest decline in net
migration, will contribute to the signif-
icant ageing of the Slovenian popula-
tion. The old-age dependency ratio is
projected to rise from today's 33.8%
to 53.7% in 2050 and to 58.5% in 2100
(Eurostat 2023a).

The intensive ageing of the popula-
tion will lead to a decline in the work-
ing-age population and an increase in
the number of older people in Slovenia.
According to the findings of the Insti-
tute of Macroeconomic Analysis and
Development — IMAD (Kajzer and Fajic¢
2016), the consequences of such demo-
graphic trends will be visible primarily
in the labour market, education, public
expenditure, housing, spatial planning,
and regional development. The decline
in the number of people of working age
will become a limiting factor for eco-
nomic growth over the next 10 years
(Fialho and Hgj 2020). Even with the
assumption of increased participation in
the workforce by both younger and old-
er individuals, the number of available
workers will not be sufficient to meet
the demands of the job market (Perko
and Rogan 2023). An ageing popula-
tion will lead to a simultaneous decline
in public revenues and an increase in
public expenditure, especially in social
protection expenditure (Kajzer and Fajic¢



2016). As Mramor and Sambt (2020)
point out, the rapid ageing of the pop-
ulation represents the most important
current challenge for Slovenian society.

The ZMinP does not provide for dif-
ferent minimum wage levels accord-
ing to the age of workers, despite the
existence of such practice in some EU
Member States (Eurofound 2022). Age-
based discrimination in remuneration
for work is also unacceptable under
the ZDR-1. At this point, however, it is
important to highlight the institute of
seniority (length of service) bonuses,
which is a right of workers under the
ZDR-1, with further regulation left to
sectoral-level collective agreements. It
should be noted that in Slovenia, the
ZDR-1 defines the seniority bonus as a
right that applies to the entire length
of service of an individual, but at the
level of sectoral collective agreements,
this bonus may be limited to the length
of service accumulated with the most
recent employer. Although allowances
and bonuses are excluded from the
minimum wage calculation, the length-
of-service bonus, as a universal right of
workers, significantly impacts workers’
final remuneration. The OECD has is-
sued warnings that the current length-
of-service bonus framework may hinder
older workers’ mobility and their moti-
vation to learn, while at the same time
compelling employers to pay wages
higher than the actual productivity of
older workers in comparison to younger
workers. This situation can also con-
tribute to a high ratio of the minimum
wage to the median or average wage
(Fialho and Hgj 2020), although the high
ratio of the minimum wage to the medi-
an wage or average wage in Slovenia is
more a result of the compressed wage
structure and the relatively low value
added in the economy (Rogan 2020)
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rather than the minimum wage being
excessively high. Furthermore, the min-
imum wage in Slovenia has remained
lower than the current at-risk-of-pov-
erty threshold (Statistical Office of the
Republic of Slovenia 2023b, 2023c;
Ministry of Labour Family, Social Affairs
and Equal Opportunities 2023) in all the
years since the ZMinP came into force.

3.4 LABOUR MIGRATION

Slovenia has never had a comprehen-
sive, formally adopted population
policy, with only time-limited, partial
measures introduced in specific areas
(Malaci¢ 2015). The same applies to
migration in general and labour migra-
tion. Demographic changes in Slovenia
are already reducing the available work-
force and directly affecting economic
development (Fialho and Hgj 2020).
Without intensive net migration, the
employment rate is projected to turn
negative in the coming years (Kajzer
and Faji¢ 2016). The historically highest
number of employees and the lowest
number of unemployed individuals,
together with the low volume of the
available and potentially employable
workforce, are already generating cir-
cumstances in which Slovenian compa-
nies are facing labour shortages (Perko
and Rogan 2023). The arrival of foreign
workers to Slovenia in recent decades
has not been the result of a compre-
hensive strategy or measures to attract
workers in short supply. Rather, it has
been the result of various initiatives by
employers in high-growth sectors (Ka-
jzer and Fajic 2016). This does not imply
that the government has not regulated
and controlled these processes, but it
has certainly not been an initiator or
proactive participant in these labour
migration efforts (Malaci¢ 2017).
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In 2022, according to the Statisti-
cal Office of the Republic of Slovenia
(2023a), 120,958 foreign nationals were
in employment in Slovenia, accounting
for 13.4% of the total working popu-
lation. This number has increased by
almost 48% in the last five years. Foreign
workers make up a little over 13% of the
total workforce. While the share of EU
nationals in the total population has re-
mained relatively stable at around 2% in
2022, the share of non-EU nationals has
surged by almost 40% over the last five
years to reach just over 11%in 2022. The
number of all individuals in employment
in Slovenia increased by 5.9% from 2018
to 2022, according to SORS data, but the
bulk of this increase was accounted for
by foreign workers.

Foreign workers are most often em-
ployed in the construction sector, where
they account for nearly half of the total
workforce, as well as in transportation
and storage, where they account for just
under a third of all workers, and in var-
ious other business activities, including
labour brokerage or agency work, where
they account for a quarter of all workers.
According to the Ministry of the Interi-
or of the Republic of Slovenia (2021),
at the end of 2021, more than three
quarters of all foreign nationals in the
country were citizens of former Yugoslav
republics, almost half of them Bosnia
and Herzegovina nationals, followed by
nationals of Kosovo, Serbia, and North
Macedonia. Data from the Employment
Service of the Republic of Slovenia
(2023) provides a more detailed insight
into the educational and age structure
of workers from Bosnia and Herzegovina
who hold valid work permits, offering
some insights into the characteristics of
the overall foreign worker population.
More than three-quarters of these work-
ers had completed lower or secondary
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vocational education, and just over two-
thirds were under 40 years of age, out
of which more than half were under 30.

The basic legal framework for labour
migration in the Republic of Slovenia is
provided by the Resolution on the Migra-
tion Policy of the Republic of Slovenia
(Republic of Slovenia 2002), the Foreign-
ers Act (Republic of Slovenia 2021a) and
the Employment, Self-employment and
Work of Foreigners Act — ZZSDT (Zakon
o zaposlovanju, samozaposlovanju in delu
tujcev) (Republic of Slovenia 2021b), as
well as the employment agreements
concluded with Bosnia and Herzegovi-
na (Republic of Slovenia 2012) and the
Republic of Serbia (Republic of Slovenia
2019). None of these legal acts define
the remuneration for work, with the
exception of the provisions of the ZZSDT
relating to workers posted in associat-
ed companies. However, employment
agreements concluded with Bosnia and
Herzegovina and the Republic of Serbia
explicitly provide for equal treatment of
foreign and domestic workers, includ-
ing in terms of wages. The ZMinP does
not distinguish between domestic and
foreign workers in terms of the right
to minimum remuneration for work. In
some cases, the remuneration of foreign
workers is even under greater scrutiny
by the IRSD from the perspective of
indirect control, due to the verification
of other circumstances of employment
and work than in the case of domestic
workers. As the competent supervisory
authority, the Labour Inspectorate of the
Republic of Slovenia (2021) has not de-
tected any specific deviations in recent
years concerning the minimum wage
payment to foreign workers.

The structure of foreign workers in
Slovenia, which in terms of occupation,
education, age, and nationality could
indicate pressure on the level of pay



for work performed (Eurofound 2022),
does not reach a sufficient volume to
displace better paid domestic workers
or to intensify employers’ pressure on
the minimum wage due to the limitation
on the number of work permits. The key
reason for this is likely to be the overall
labour shortage, linked to demographic
factors that require employers to im-
prove working conditions if they are
to meet the demand for workers. The
highest wage growth in 2022, for in-
stance, was recorded by the industries
with the largest labour shortages and a
relatively high share of foreign workers
(IMAD 2023).

4 DISCUSSION

In terms of content, the ZMinP follows
modern trends in minimum wage regu-
lation, which can also be seen from the
alignment of the solutions of the more
than 12-year-old law with the Directive
on adequate minimum wages in the EU
adopted in October 2022 and the align-
ment with the relatively new concept
of a decent living wage (Guzi 2021).
Procedurally, however, it is burdened
by the absence of constructive social
dialogue, which affects wage regulation
at the level of collective agreements
as well. One notable issue is that the
gap between the statutory minimum
wage and the basic wages of the pay
grades under collective agreements is
widening and, along with the flattening
of the wage structure, is generating a
number of other negative effects such
as inefficiency of remuneration systems,
the payment of (too) low allowances,
and a lack of motivation for further
education or training, which collectively
challenge the entire wage system. To
address these challenges, the minimum
wage should become the lowest basic
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wage in all collective agreements in
both the public and private sectors. The
establishment of a new wage model is
necessary in view of the changed labour
market circumstances and the fact that
the private sector wage model has not
changed significantly for more than 30
years, and some of its elements date
back to the previous socio-political sys-
tem. Negotiations to overhaul the public
sector wage system started in 2022,
and similar initiatives have been taking
place in the private sector, so far without
success. Establishing meaningful social
dialogue on the minimum wage and
wages in general remains a challenging
task in Slovenia.

The intensive growth of non-stand-
ard forms of work at the beginning of
the new millennium triggered a series
of legislative and other initiatives that
have resulted in greater flexibility in em-
ployment contracts, as well as achieving
comparable cost structures between
different forms of work and more com-
parable labour law protections in Slo-
venia (IMAD 2014). For instance, the
protection of the minimum remuner-
ation for work performed under an
employment contract, established by
the ZMinP, has been extended to certain
non-standard forms of work. However, it
is important to consider the underlying
reasons for the rise in non-standard and
the emergence of new forms of work.
The standard employment contract still
seems to offer an adequate balance
between flexibility and security (Aloisi
and De Stefano 2020). Overemphasis
on flexibility at the expense of job secu-
rity inevitably leads to various negative
phenomena both for individuals and
society in general, often captured by the
term “precarity” (Poglajen et al. 2021;
Standing 2018). Given the fundamental
purpose of the minimum wage, which is
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to ensure a decent standard of living for
workers and their families, differentiat-
ing between workers in various forms
of work seems unacceptable from the
point of view of the right to a minimum
wage. Indeed, if we consider the mini-
mum wage a fundamental human right
(Eyraud and Saget 2005; Kresal 2015),
then this right should be guaranteed to
all workers, regardless of the legal form,
method, or other circumstances of their
work. The introductory provisions of
the ZMinP should therefore be revised
and expanded to cover all workers who
perform remunerative work under any
legal basis.

Slovenia is expected to face intensive
population ageing in the coming years
(Kajzer and Faji¢ 2016). The decline in
the number of people of working age
will become a limiting factor for eco-
nomic growth over the next 10 years
(Fialho and Hgj 2020). In line with clas-
sical economic theories of supply and
demand, a reduction in the volume of
workforce supply should lead to wage
increases. This should, to some extent,
be followed by an increase in the mini-
mum wage. On the other hand, there is
also pressure to reduce or de-empha-
sise age- or long-service-related remu-
neration (Eurofound 2019). This shift
reflects a move away from long-term
career-focused approaches towards
shorter-term, productivity-focused
models that may neglect factors like
skills specialisation, investment in train-
ing, productivity gains, and worker loy-
alty (Bockerman, Skedinger and Uusitalo
2018; Pfeifer 2013). Further “dilution”
of the universal length-of-service bo-
nus would hit minimum wage workers
hardest. Due to the specific relationship
between the ZMinP and the basic wages
set out in collective agreements, most
of these workers have been paid the
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minimum wage for their entire careers,
and the only increase in their income has
actually been from the length-of-service
bonuses. Such an approach would also
seem unreasonable at a time when
efforts are being made to incentivise
workers to prolong their working lives.

Labour migration is one of the re-
sponses to the shrinking size of the
working-age population and the short-
age of adequate labour, but it is also
a sensitive political and social issue
(Hansen and Randeria 2016). In terms
of labour migration, Slovenia has mainly
relied on labour migration from former
Yugoslav republics, particularly Bosnia
and Herzegovina. The characteristics of
foreign workers, such as lower education
levels, younger age, and employmentin
labour-intensive sectors, could suggest
a higher presence of foreign workers
among minimum wage earners. How-
ever, the issue of foreign workers has
never been raised in the context of the
minimum wage debate, either by trade
unions or by employers, either from the
perspective of guaranteeing and pro-
tecting the minimum wage or from the
perspective of labour costs. This could
be due to the fact that wage growth
in recent years has been strongest in
sectors with a higher labour shortage,
where the representation of foreign
workers is also relatively high (IMAD
2023). Nonetheless, in the event of a
disproportionate increase in the number
of foreign workers in the future, the
willingness of foreign workers to accept
lower pay (Agyei 2020) could become
a limiting factor for the growth of the
minimum wage in Slovenia. On the oth-
er hand, significantly higher minimum
wages in certain other neighbouring EU
Member States are already becoming a
limiting factor for the inflow of foreign
workers into Slovenia.



The issue of remuneration for work
and the minimum wage is one of the
central themes of social dialogue. The
role of the state in this respect varies
considerably from country to country
and, reflecting socio-political develop-
ments and the autonomy and capacity
of social partners to reach appropri-
ate agreements at the bipartite level
(Aghion, Algan and Cahuc 2011; Kohl
and Platzer 2007). The decline in trade
union membership, the disorganisa-
tion or ineffectiveness of employers’
associations, the absence or presence
of formal social dialogue structures,
globalisation, and technological devel-
opments are undermining the ability of
social partners to reach binding agree-
ments at the bipartite level, increasing
the need for state intervention. This is
particularly characteristic of Central Eu-
ropean and Eastern EU Member States
(Aghion, Algan, and Cahuc 2011; Franca
2017; Kohl and Platzer 2007). Similar
processes can be observed in Slovenia,
where the bipartite wage agreements
of the 1990s, which were subsequently
verified by the state through a legal
act, were replaced by the state’s le-
gal regulation of the minimum wage
with prior consultation with the social
partners (Kresal 2015; Poje 2009). Con-
temporary mega-trends in the labour
market and the opportunities and chal-
lenges they bring are also key issues
for social dialogue. Social dialogue has
proven successful in addressing highly
complex issues during the economic
crisis and the COVID-19 pandemic (Eu-
ropean Commission 2023; ILO 2022).
The issues of the rise in non-standard
and emergence of new forms of work,
demographic changes (population age-
ing), and labour migration cannot be
adequately addressed without effec-
tive social dialogue.
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5 CONCLUSION

Labour law institutes, as the cornerstone
of the regulation of employment rela-
tionships, one of the most important
aspects of human life, and a vehicle for
socio-economic autonomy, represent
an important civilisational achievement
and value, even in the changed circum-
stances of work. The specific format,
incidence, or prevailing technologies of
performing work may change over time,
but they do not play a particular role in
the regulation of labour interrelation-
ships (Aloisi and De Stefano 2020; Stand-
ing 2018). Understanding the purpose of
various labour law institutes at the level
of the worker and the employer, as well
as at the level of society, is crucial. This
understanding should serve as the basis
for regulating contemporary worker-em-
ployer relations. With this approach and
appropriate guarantees and support
from the government, social partners
should act as guardians of these funda-
mental ideas and values and ensure that
they are implemented in the changing
world of work.

This study, conducted on minimum
wage regulation in the Republic of Slo-
venia, provides a detailed examination
of a traditional labour law institute in
the context of a modern labour market
within one EU Member State. Method-
ological limitations of case studies must
be taken into account (Harrison et al.
2017) and a cautious position adopted
when generalising the results to other
countries or other labour law institutes
(Webley 2010). In this context, future
research could focus on a comparative
review of specific labour law institutes or
a set of labour law institutes in a struc-
tured sample of selected countries and
test their effectiveness within or across
selected countries.
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Kako regulisati minimalnu zaradu
u kontekstu savremenih drustvenih
promena - Studija slucaja Slovenije

SAZETAK

Minimalna, odnosno garantovana zarada jeste fundamentalno pravo radnika i jedan od najstari-
jih univerzalnih standarda rada. Promene na trzistu rada, demografski trendovi i migracije mogu
imati znacajan uticaj na razvoj radnopravnih instituta u buduénosti. S tim u vezi, u radu se sagle-
davaju implikacije navedenih fenomena na pravni i konceptualni okvir instituta minimalne za-
rade, kao i vice versa odnosno na koji nacin pozitivna pravna regulativa o minimalnoj zaradi utice
na njih. Istrazivanje je zasnovano na analizi pravnog okvira minimalne zarade u Republici Sloveniji,
sa posebnim fokusom na socijalni dijalog. U Republici Sloveniji je minimalna zarada utvrdena za-
konom, kojim se svim zaposlenim licima garantuje pravo na minimalnu zaradu. Zakon ne pravi
razliku izmedu domacih i stranih radnika niti pak predvida razlicitost tretmana uzimajudi u obzir
starosni kriterijum, s tim da utvrduje pravo na minimalnu zaradu za odredene kategorije radnika
angazovanih u nestandardnim formama rada. Analiza normativnog okvira minimalne zarade u
Republici Sloveniji pokazala je da, ¢ak i u promenjenim okolnostima na trzistu rada, nastalim kao
posledica socijalnih i demografskih promena, tradicionalni radnopravni instituti i dalje predsta-
vljaju znacajno civilizacijsko dostignuée i vaznu opsStecovecansku vrednost.
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trzisSte rada, minimalna zarada, nestandardne forme rada, demografija, migracije
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of the process, ability to process large data and match job
seekers to available vacancy announcements, the allevia-
tion of administrative burdens of employees of employ-
ment agencies and giving them strategic and innovative
roles. All these are indispensable in present times when
demographic challenges in European countries are leading
toincreased labour migrations and require changesin the
recruitment process.

The paper explores the current challenges of Al, i.e.
how to achieve human-centred values and fairness of Al
use during the employment process, preventing algo-
rithmic bias and discriminatory application of Al tools. In
order to harness the maximum benefits of Al, we need to
develop a regulatory framework that would be enforce-
able, inclusive and adaptive (OECD), particularly knowing
that most Al solutions are privately owned and developed
for commercial purposes.
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1 INTRODUCTION

Employment and work have been rapid-
ly changing in the last several decades.
The ILO outlined four major forces for
change in the workplace: demographic
change, technological change, globali-
zation and climate change (Internation-
al Labour Office 2017). Of those four
changes, technological innovations and
digitalisation of the recruitment pro-
cess are probably the quickest. We wit-
ness progress in that area on a daily ba-
sis, and it is sometimes quite difficult to
catch up with the pace of technological
advancement, particularly in the area of
artificial intelligence. This creates issues
with the regulatory framework, which is
of a more responsive nature or aimed at
creating an enabling environment rath-
er than ex anteregulation of Al.

In this paper, the OECD’s definition
of artificial intelligence is used. Ac-
cording to the OECD, an Al system is a
machine-based system that can, for a
given set of human-defined objectives,
make predictions, recommendations or
decisions influencing real or virtual en-
vironments. It uses machine and/or hu-
man-based inputs to perceive real and/
or virtual environments; abstract such
perceptionsinto models (in an automat-
ed manner, e.g. with machine learning
or manually); and use model inference
to formulate options for information
or action. Al systems are designed to
operate with varying levels of autono-
my (OECD 2022). Artificial intelligence
is the ability of machines or software
or evolutionary machine learning algo-
rithms to perform tasks that normally
require human intelligence, such as
reasoning, learning, decision-making,
and communication.

The ILO has identified six ‘disrup-
tive’ technologies, where ‘disruptive’

https://doi.org/10.59954/stnv.546

denotes the disruption of existing la-
bour relations and the creation of new
processes. These include the ‘Inter-
net of Things' — a network of physical
objects that have an IP address and
internet connectivity and communi-
cation; ‘big data’ — a massive volume
of structured or unstructured data,
sometimes derived from commercial
or personal transactions to predict be-
haviour or drive complex algorithms
for such functions as language trans-
lation; ‘cloud computing’ — a network
of remote servers to store, manage
and process data, used instead of lo-
cal computers; robotics — goods- or
service-producing computers that, me-
chanically, behave in some way like
humans would, 3D printers — creating
three-dimensional objects based on
computer programs; machine learning
— giving computers the ability to learn
autonomously, without being explicitly
programmed (creating what is known
as artificial intelligence) (International
Labour Office 2017).

The introduction of artificial intelli-
gence into the recruitment procedures
resulted in the reshaping of the recruit-
ment landscape. Now, for the very first
time, big data, algorithms and outcome
predictions of any process — in this
case the recruitment process — have
become active, intelligent participants
in shaping the human-technology-world
relationship (Hershock 2020). The OECD
emphasised that the impact of Al on the
workplace will depend on the type of Al,
how it is deployed, and contextual fac-
tors, including policies and institutions
(Lane and Williams 2023).

The paper explores the most re-
cent literature and policy documents
on the use of artificial intelligence in
recruitment procedures. It also exam-
ines the EU’s General Data Protection



Regulation in all aspects relevant to
the topic, including the right not to be
subject to decisions based solely on
automated processing, consent, trans-
parency and privacy.

2 METHOD

The main research question of this pa-
per analyses how Al can be used in the
employment process for the mutual
benefit of job seekers and employers.
The first sub-question examines how to
harness the maximum benefits from the
introduction of Al in the employment
process. The second sub-question ad-
dresses how to minimise the negative
aspects of the employment process
digitalisation, ensure the non-discrimina-
tory application of Alin the employment
process, and prevent algorithmic bias.
The third sub-question investigates the
advantages of introducing a regulatory
framework to the already fully function-
al and privately developed digital tools
to facilitate employment.

The main method employed in this
paper is qualitative research. The paper
aims to delve into the complex set of
factors surrounding the central phe-
nomenon of Al and discover the varied
perspectives of its use in employment.
It involves research of general theoret-
ical questions about the application of
Al and the employment process and
issues related to the application of legal
principles surrounding the use of Al in
employment. This method was selected
because it allows a comprehensive in-
terpretation of various aspects of using
Al in recruitment. The main research
question and sub-questions are tested
against several different criteria in order
to explore if the application of Al in re-
cruitment procedures could bring about
negative results.
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3 HARNESSING THE BENEFITS
OF INTRODUCING ARTIFICIAL
INTELLIGENCE IN THE
EMPLOYMENT PROCESS

Job matching is a complex process in-
volving numerous steps (job applica-
tions, screening, interviews, verification
of education credentials, background
reference checks, and many more) as
well as a number of actors. Matching
covers private recruitment by firms,
but it can also refer to the activities of
public and private employment services
and those of job boards and platforms.
In addition, matching can occur within
and between organisations, and it could
even involve acquiring certain skills to
meet the requirements of a specific
vacancy (Broecke 2023).

There are many relevant benefits
of introducing Al in the recruitment
process, so much so that it would be
difficult to list them all. However, five
benefits concerning machine learning
and big data application are crucial
for the employment process: recruit-
ment process optimisation, the ability
to process large amounts of data and
efficiently match job seekers to available
vacancy announcements, quality in job
matching, digitalisation and accelera-
tion of the process, and alleviating the
administrative burden of employees of
employment agencies.

3.1 OPTIMISATION OF THE
RECRUITMENT PROCESS

Al (machine learning and software) can
be used to optimise several key aspects
of every recruitment procedure — job
descriptions; search engines for online
recruitment; identification of applicants’
skills, qualifications and responsibilities
typically associated with a certain job

STANOVNISTVO, 2023, 61(2), 167-181
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title; the readability of individual job
advertisements, as well as the uniformity
of language and branding used across
multiple job advertisements (Broecke
2023). Software solutions can further
facilitate the recruitment process by
selecting suitable applicants based on
job and organisational requirements
(selection), identifying suitable jobs for
applicants and correct job rotation with
respect to organisational requirements
and job classification, and determining
the salary and benefits for the applicants
based on their qualifications (Saidi Meh-
rabad and Fathian Brojeny 2007). Exam-
ples of such programs include PeopleRe-
cruit, PeopleForce, Work.ua, Robota.ua
and HeadHunter, all allowing employers
to post vacancies, add candidates to the
directory, involve other human resource
managers and specialists in the assess-
ment of potential employees, screen
applications and schedule interviews.

3.2 ABILITY TO PROCESS LARGE
DATA AND EFFICIENTLY MATCH JOB
SEEKERS TO AVAILABLE VACANCY
ANNOUNCEMENTS

Human resources represent a para-
mount strategic resource for society
and so forth for every type of organi-
sation; therefore, offering reasonable
and intelligent service to employees
of an organisation is essential (Saidi
Mehrabad and Fathian Brojeny 2007).
In practice, the efficiency and quality of
the matching process can be reduced by
a number of internal and external fac-
tors, while recruitment is a lengthy and
expensive process, and it is not always
easy to identify skills needs or the right
candidate because the information is
limited (Broecke 2023).

“People analytics” (i.e. the use of
data, statistical and quantitative analysis
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to drive human resources decisions) have
been used for years to help companies
automate, accelerate, and improve vari-
ous stages of human resources manage-
ment, including recruitment, and with
the goal of achieving efficiencies and
cost savings, faster and better matches,
a reduction of human bias and error, as
well as improvements in the quality of
jobs of the workers involved in matching
(Broecke 2023).

The use of Alin the employment pro-
cess significantly increases efficiency in
job matching because software can rap-
idly analyse large amounts of data to se-
lect the best-fitting job candidates, thus
achieving unparalleled efficiency and
saving time. Essentially, recruiting is the
task of predicting — based on resumes,
cover letters, LinkedIn profiles, tests and
interview transcripts — which subset of
applicants will perform best in the job,
so a number of Al applications substitute
capital for labour by automating predic-
tion tasks, while still leaving the decision
tasks to the human (Agrawal, Gans and
Goldfarb 2019).

Al can be applied to recruitment
and selection through the utilisation of
datasets, algorithms, natural language
(the ability of a computer program to
understand human speech as it is spo-
ken or written) and machine learning
processing to analyse resumes, source
candidates, match candidates to jobs,
conduct and analyse interviews, and
provide feedback. Al models can carry
out human-like cognitive tasks (e.g., rec-
ognition, event detection, forecasting),
learn from data, or even evolve and/or
acquire abilities from interacting with
data (Broecke 2023).

Al (machine learning and software)
can optimise several key aspects of
every recruitment procedure — job
descriptions; search engines for online



recruitment; identification of appli-
cants’ skills, qualifications and respon-
sibilities typically associated with a
certain job title; the readability of in-
dividual job advertisements, as well
as the uniformity of language and
branding used across multiple job ad-
vertisements (Broecke 2023). Software
solutions can further streamline re-
cruitment by selecting suitable appli-
cants based on job and organisational
requirements (selection), identifying
suitable jobs for applicants and correct
job rotation with respect to organisa-
tional requirements and job classifica-
tion, and determining the salary and
benefits for the applicants based on
their qualifications (Saidi Mehrabad and
Fathian Brojeny 2007).

3.3 QUALITY IN JOB MATCHING

Labour market matching is costly,
time-consuming, and suffers from
imperfect information as well as bias
and discrimination (Broecke 2023).
Improvements in the efficiency and
quality of this process are crucial to
employers because their final goal is to
find the best-suited candidate whose
skills correspond to the job and who
will remain sufficiently long in the po-
sition for which he/she was recruited.
Applicants benefit from digitalised job
searches because algorithmic software
can shortlist available job openings and
offer tailored job opening recommen-
dations. The state also has a profound
interest in high-quality job matching
because, if done well, it decreases un-
employment and social risks. Good
labour market performance depends
in part on the efficiency and the quality
of labour market matching — i.e., the
process by which workers are matched
to jobs (Broecke 2023). This process
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involves a range of steps—Ffrom writing
job descriptions and vacancies all the
way to making offers and salary negoti-
ations, passing through the application,
shortlisting and interview stages (Broe-
cke 2023).

OECD reports on artificial Intelli-
gence increasingly being used in la-
bour market matching, whether by
private recruiters, public and private
employment services, or online job
boards and platforms. Applications
range from writing job descriptions,
applicant sourcing, analysing CVs, chat-
bots, interview schedulers, and short-
listing tools, all the way to facial and
voice analysis during interviews (Bro-
ecke 2023). The quality of matching
and jobseeker experience are the main
features of advocating for the use of
Al in job matching. It is often claimed
that Al can mitigate human bias and
prejudices in job matching and could
potentially bring benefits to marginal-
ised job seekers.

3.4 ACCELERATION OF THE
PROCESS AND COST EFFICIENCY

Over the past decades, the recruitment
process has increasingly digitalised due
to the desire of employers to expand
the pool of applicants beyond those
who might find job advertisements
in the employment agency or in local
newspapers. The need to enlarge the
reach of vacancy adverts is gradually
being met by a number of websites
specialising in online recruitment. Initial
simple matching between employers
and job applicants gradually evolved
to include applicable filters to shortlist
only jobs that are of interest to the ap-
plicant or those that correspond to his/
her qualifications, then the options of
predicting job adverts being displayed
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to the job seeker and the optimisation
of the matching, application and selec-
tion process were introduced and from
that point on, numerous more sophisti-
cated options aimed at improving and
accelerating the job matching process.

The digitalisation of the job match-
ing process and subsequent recruit-
ment procedures have opened un-
precedented possibilities for both
employers and applicants. Their inter-
action has shifted to the digital sphere,
reaching levels that were once difficult
to imagine. This shift includes the inte-
gration of various platforms and web-
based services to advance recruitment,
such as professional social networks
like LinkedIn, social media background
checks done on Instagram or Facebook
accounts of job applicants, or the possi-
bility of communicating during recruit-
ment procedures through applications
or chatbots. Digitalisation has not only
facilitated faster and far less expensive
recruitment procedures but has also
enabled the expansion of the pool of
candidates, better matching of can-
didates’ skills with job requirements
and significant expansion of abilities to
screen resumes in order to shortlist the
candidates for interviews.

Job matching with Al is efficient and
cost-effective because numerous tasks
of recruiters have been outsourced to
digital tools or applications that signif-
icantly reduce the necessary working
hours that human resources employ-
ees would spend on screening and
selecting resumes or job applications.
In cases where applications do not
correspond to the job vacancy, digital
tools and software can easily detect
gaps and eliminate unsuitable applica-
tions, while this task would require the
use of many working hours for human
employees.

https://doi.org/10.59954/stnv.546

3.5 ALLEVIATING THE
ADMINISTRATIVE BURDEN OF
EMPLOYEES OF EMPLOYMENT
AGENCIES

Proponents of the integration of Al
technology in the recruitment process
highlight that wider use of digital tools
and software could alleviate the adminis-
trative burden of employment agencies,
eliminate repetitive and technical work
such as screening a large number of job
applications, perform checks on the sub-
mitted background documents, organise
applications and schedule tests and
interviews. The wider use of algorithmic
operations allows employers to take
on more strategic and innovative roles.
Instead of screening a large number of
job applications, employees can simply
use available software and applications
and consequently dedicate more time
to strategic planning for the reduction
of unemployment, activation measures
or labour market gaps. Recruiters can
also invest more time in higher-value
tasks like rapport-building, interview-
ing and negotiating (Broecker 2023). If
Al successfully reduces administrative
burdens from recruiters, and if other
aspects of the recruitment procedure
improve, it could yield numerous ben-
efits for employers, the labour market
and job seekers.

4 REQUIRED PRECONDITIONS
TO PREVENT ALGORITHMIC
BIAS AND DISCRIMINATORY
APPLICATION OF Al TOOLS

The European Commission has taken
steps to facilitate trust and has focused
on issues relating to ethics, safety, and
fundamental rights, including the right
not to be discriminated against, liability,
the regulatory framework, innovation,



competition, and intellectual property
(IP) (European Commission 2021). To
that end, it formulated Ethics Guidelines
for Trustworthy Artificial Intelligence
endorsed within the Communication on
Building Trust in Human-Centric Artificial
Intelligence of 2019 and an Assessment
List for Trustworthy Al (European Com-
mission 2020). The Ethics Guidelines
identified key principles and require-
ments for Trustworthy Al, and the As-
sessment List provided an operational
framework to support the application
of ethical guidelines by Al developers
and users.

4.1 HUMAN-CENTRED VALUES —
HUMAN RIGHTS AND ETHICS

Recent discussions surrounding the use
of Al'in recruitment procedures have
inevitably raised issues concerning the
dehumanisation of employment and
potential risks to human-centred values
(Broecke 2023).

The European Union has emphasised
the importance of promoting the devel-
opment of human-centric, sustainable,
secure, inclusive and trustworthy artifi-
cial intelligence (European Commission
2021). Two crucial ecosystems identified
by the European Commission are the
ecosystem of excellence and the eco-
system of trust, both compliant with
EU rules, including the rules protecting
fundamental rights and consumers’
rights, particularly those involving Al
systems operated in the EU that pose
a high risk. Building an ecosystem of
trust should give citizens the confidence
to embrace Al applications and give
companies and public organisations
the legal certainty to innovate using Al.
The Commission has acknowledged and
expressed willingness to address public
concerns regarding the protection of
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fundamental rights, especially when
citizens encounter information asym-
metries in algorithmic decision-making,
unintended effects or even potential
malicious purposes. The Commission
strongly supports a human-centric ap-
proach, as outlined in the Communica-
tion on Building Trust in Human-Centric
Al and will also take into account the
input obtained during the piloting phase
of the Ethics Guidelines prepared by the
High-Level Expert Group on Al (European
Commission 2020).

The EU Ethics Guidelines put for-
ward a set of seven key requirements
that Al systems should meet in order
to be deemed trustworthy. A specific
assessment list aims to help verify the
application of each of the key require-
ments: (1) human agency and oversight;
(2) technical robustness and safety; (3)
privacy and data governance; (4) trans-
parency; (5) diversity, non-discrimination
and fairness; (6) societal and environ-
mental well-being and (7) accountability
(European Commission 2020).

4.2 DISCRIMINATORY
ALGORITHMIC DECISIONS

Algorithmic decisions are based on ex-
tensive input data selected for their
ability to generate predictions of the
most suitable outcome or the best pos-
sible result. The final results or decisions
of the algorithm are entirely dependent
on the quality of the input data. The
input data itself is not discriminatory;
discrimination can appear during the
interpretation process due to errone-
ous, prejudicial or partial data (Sanchez
2021). Profiling job seekers in order to
classify them according to parameters
introduced in the algorithm may lead to
discriminatory decisions, even when this
is not overtly apparent (Sanchez 2021).
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Machine logic does not always take
into consideration the whole range of
decisive factors which are crucial for
making unbiased and non-discrimina-
tory decisions. Algorithms can exclude
certain population subgroups from tar-
geted job advertisements, but they can
also adopt subtler forms of exclusion.
The more complex the algorithm, the
harder it is to identify the source of dis-
crimination or even its existence. Even
more concerning may be Al tools in the
hands of individuals or organisations
actively seeking to enrich themselves
in ways that have little concern for the
rights or privacy of individual workers,
consumers or citizens. (Peetz 2019).

According to O'Neil, algorithms are
not neutral or unbiased; there are many
examples of discrimination being un-
expectedly built into decision-making
processes through the use of algorithms
(O'Neil 2016). She further claims that the
models used could be opaque, unreg-
ulated, and incontestable, even when
they’'re wrong and can easily become
a “toxic cocktail for democracy” unless
they are developed responsibly and
regulated (O’'Neil 2016).

In order to reduce discriminatory out-
comes of algorithmic decisions, we need
to apply so-called ‘algorithmic equality’
of the talent acquisition software to
reduce algorithmic bias, which is the
involvement of human expertise and
human judgment, the ability to interre-
late information and assess properly all
competency-based examinations and
verbal and nonverbal behaviour dis-
played during the recruitment process.

Promoting transparency in the use of
Al in matching, e.g. by requiring recruit-
ers and other organisations to inform
job seekers and to obtain consent be-
fore using Al. One particular challenge
in this area is acquiring consent that is
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meaningful, given the unbalanced power
relationships that exist. Guaranteeing
privacy, both in terms of collecting new
data by Al tools as well as protecting
individuals from having their personal
information inferred by Al from so-
cial media and other types of big data.
Combating bias and discrimination in-
volves a range of instruments such as
anti-discrimination law; data protection
legislation (and, in particular, the right
to transparency, to an explanation, and
to contest automated decision-making);
consumer protection legislation; and the
continued monitoring of Al throughout
its lifetime (Broecke 2023).

5 REGULATORY FRAMEWORK
FOR ARTIFICIAL INTELLIGENCE

The artificial intelligence software devel-
oped for the employment process was
created by private IT companies that rec-
ognised the labour market's need for the
application of Al and promptly respond-
ed by providing tools for job matching,
selection, and recruitment. Private IT
providers developed commercial prod-
ucts and, in the absence of a specific
applicable legal framework, were not
primarily guided by the privacy infringe-
ments, protection and confidentiality of
sensitive personal data, protection of
fundamental rights or any other of the
seven EC key requirements outlined for
Al systems to be deemed trustworthy —
human agency and oversight, technical
robustness and safety, privacy and data
governance, transparency, diversity,
non-discrimination and fairness, soci-
etal and environmental well-being and
accountability (European Commission
2020). The pace of Al development
proved too fast for the requlatory frame-
work to encompass all key elements of
managing personal data and protecting



job seekers from privacy breaches. In this
situation, the only possible way forward
was ex-post regulation of applying Al
solutions in employment.

Both the USA and the EU were trying
to establish principles for regulating
Al, being aware that failure to do so
might have long-lasting consequences
and create legal havoc. Thus, in No-
vember 2020, the USA released a set of
government-wide policy principles for
regulating Al, including a call for engag-
ing in developing regulatory approach-
es through international cooperation
(Broadbent 2021). A key feature of the
initiative was a directive to agencies to
initiate "dialogues” to promote compat-
ible regulatory approaches to Al and US
Al innovation while protecting privacy,
civil rights, civil liberties, and US values
(Broadbent 2021). The US perspective
was that innovation would flourish in
a transparent and predictable regula-
tory environment. At the same time,
the EU embarked on putting in place
an aggressive regulatory regime for Al
through ex-ante regulatory procedures
that require government permission up-
front before innovative technologies are
deployed. This approach was assessed as
overly prescriptive and too generalised
since Al has too many applications and
forms for a one-size-fits-all regulation
(Broadbent 2021). Moreover, there is a
question of how such legislation would
include previously developed innovative
technologies.

Currently, efforts are underway to
adapt existing and/or introduce new
legislation to regulate Al more broadly,
as well as collective agreements and
attempts at national or international
standard setting and other self-requla-
tory approaches, discussed extensively
in OECD reports on the ethical risks
of using Al in the workplace (del Pero,
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Wyckoff and Vourc'h 2022) and on Al and
social dialogue (Krédmer and Cazes 2022).

Questions of privacy, personal data
protection, transparency and explain-
ability became cornerstones of devel-
oping regional and national regulatory
frameworks for Al. Privacy matters re-
garding the use of Al'in recruitment are
very contentious due to the personal
information job applicants have to share
when applying for a job and the fact
that they have to accept the terms and
conditions of IT companies that own
recruitment platforms or programs or
applications. Recruitment algorithm
solutions, applications, and programs
are predominantly privately owned,
especially those that are the most suc-
cessful and well-known. While private
ownership over technological companies
implies adherence to national, regional
and international privacy legislation,
the fast pace of the development of
machine intelligence has outpaced those
laws and regulations, leaving techno-
logical or virtual privacy insufficiently
regulated. Thus, privately owned IT
companies have a very large margin of
appreciation for the use of collected per-
sonal and confidential information on
job applicants. At the same time, private
IT companies operate for commercial
purposes and have profit at the centre
of their interest. This means that some
or a lot of personal data can be offered
in the market for commercial purposes,
mainly targeted advertisement, and
this is how IT companies could make
additional profit.

Another issue of concern regarding
privacy is the use of social media data
to infer protected characteristics, as
Facebook likes could predict with a
high degree of accuracy sensitive char-
acteristics like gender, ethnicity, sexual
orientation, religious and political views,
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person’s skin colour, sexual orientation,
or political affiliation (Kosinski, Stillwell
and Graepel 2013; Grassegger and Krog-
erus 2017). Image and voice recognition
techniques are similarly being used to
infer information about applicants’ sex-
ual orientation, race, age, and physical
attractiveness (Chamorro-Premuzic et
al. 2017; Dattneretal. 2019). The regula-
tory framework needs to address issues
related to the protection of personal
data and the privacy of users.

The transparency of automated de-
cision-making is also contested as fre-
quently job applicants and even recruit-
ers do not possess sufficient information
on many aspects of machine algorithms,
like, for example, on possible profiling
of candidates, the retention of personal
data and possible re-use of them, as-
sessed requirements during selection
and transparent share of the selection
decision. According to the OECD Al Prin-
ciples, transparency can refer to disclos-
ing when Al is being used and enabling
individuals to understand how an Al
system is developed, trained, operated,
and deployed so that people acquiring
or using these tools can make informed
choices. Transparency, in this context,
refers to the ability to provide mean-
ingful information and clarity about the
information provided and the reasons
behind it (OECD 2019).

Explainability is another feature of
big data solutions, and that refers to a
feature of Al that enables people affect-
ed by the outcome of an Al system to
understand how the decision was arrived
at (OECD 2019). This entails providing
easy-to-understand information to peo-
ple affected by an Al system’s outcome,
enabling those adversely affected to
challenge the outcome, notably — and
to the extent practicable — the factors
and logic that led to it.
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The reqgulatory framework for Al
needs to be enforceable, inclusive and
adaptive, as a majority of Al solutions
are privately owned and developed with
a commercial purpose. It also needs to
factor in all legal solutions developed
within the framework of the EU General
Data Protection Regulation (the right
to transparency on the use of auto-
mated decision-making and legal bases
for lawfully processing personal data,
free, specific, informed and unambig-
uous consent). Additionally, it should
incorporate a suggested broader set of
privacy rights in line with the European
Convention on Human Rights and other
applicable international, regional and
national human rights legal frameworks.

6 CONCLUSION

In the conclusion of this paper, research
questions will be addressed. Firstly, the
first sub-question, regarding how to har-
ness the maximum benefits from the in-
troduction of artificial intelligence in the
employment process, will be discussed.
The answer to this question derives from
the research findings, emphasising that
the recruitment process is probably the
area of employment and labour relations
which currently benefits the most from
the application of artificial intelligence.

In regard to job seekers, it is thanks to
machine learning, big data and applica-
ble algorithms that job applicants have
easier access to job advertisements, can
benefit from tailored job vacancies and
can apply to any job anywhere in the
world online within seconds. Through-
out the recruitment process, job seekers
can easily communicate with potential
employers through various social net-
works, chatbots, applications, emails and
websites. All of these benefits can be
optimised only in cases when applicants



are fully informed and have the right to
get an explanation of the algorithmic
operations and personal data use.
When it comes to employers, the
benefits of using algorithms at the be-
ginning of the recruitment process are
multifaceted. They range from quicker
and cheaper procedures to the possibil-
ity of doing better job matching and sav-
ing time by enabling a shift from purely
administrative tasks to more strategic
and substantial tasks. However, even
with automated decisions for adminis-
trative tasks, employers who are search-
ing for the best and the most talented
workers have to carefully examine algo-
rithmic recruitment services because of
possible errors and the multiplication
effect of mistakes in candidate screen-
ing. Later in the process, when more
in-depth assessment is needed to de-
cide whether the candidates are indeed
suitable, the recruitment process should
include human interaction because the
use of Al in this phase could result in
algorithmic bias and discriminatory ap-
plication of big data. Subsequently,
employers can disqualify high-quality
candidates over minor and unimportant
features that are detected by machine
algorithms. Human evaluation of short-
listed candidates during the interview
phase is crucial to ensure a human re-
view of machine-based decisions on the
initial vetting of job applications. Auto-
mated decision-making for recruitment
should be avoided in line with the EU’s
General Data Protection Regulation,
which grants individuals the right not
to be subject to a decision based solely
on automated processing. All machine
learning decisions should be audited
for morally and legally unacceptable
decisions. Software solutions cannot
interlink and think through various in-
formation about the applicant, do not
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assess properly overall formal and infor-
mal working experience and have diffi-
culties assessing soft skills. This could
easily lead to an infringement of the
fundamental human rights of applicants
through machine bias and discrimina-
tory algorithmic processes. Therefore,
employers have a role in ensuring prop-
er evaluation and constant monitoring
of the application of algorithms and
machine intelligence.

From the state’s perspective, the use
of artificial intelligence in the employ-
ment process can tackle issues related
to swiftly managing labour shortages
and unemployment. Additionally, this
approach decreases social risks and ad-
dresses numerous other areas, such as
the reduction of poverty and increase
of education attainment. The states so
far have taken a passive role in Al de-
velopment, allowing the private sector
to self-regulate and self-manage. The
development of machine intelligence
is not only very demanding in terms of
skills required to work on proper pro-
grams but also enormously expensive.
Thus, the private sector took the lead
and offered its solutions to private and
state institutions such as employment
agencies. State institutions, neverthe-
less, could have an important role in
providing feedback for algorithm pre-
dictions and reduction of algorithm
bias as they frequently interact with a
large number of beneficiaries of public
employment agencies.

The second sub-question is how to
minimise negative aspects of the digi-
talisation of the employment process
and ensure the non-discriminatory appli-
cation of Alin the employment process
and prevention of algorithmic bias. The
proposed solution involves better reg-
ulation of the development and use of
digitalised tools for recruitment. Legal
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and regulatory frameworks need to be
harmonised with existing human rights
instruments. Legal safeguards should
include proper monitoring of collected
data, and further use would extensively
manage to reduce risks stemming from
technological innovations. Rather than
trying to police the digitalisation of
employment, regulators should create
a so-called enabling environment that
would enable quick recognition of the
potential for innovation and progress
and prompt reactions after a new pro-
gram or application is developed to in-
troduce minimum safeguards necessary
to ensure the reduction of risks and en-
able uninterrupted commercial trade if
the digital solution is on the market. This
canonly be done if public regulators are
not detached from private companies
but instead work together with them
on improvements in the use of artificial
intelligence in employment.

The third sub-question concerns the
advantages of introducing a regulatory
framework to the already fully func-
tional and privately developed digital
tools to facilitate employment. The
response highlights benefits for all
three involved parties. The benefit of
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introducing a regulatory framework for
private IT companies, which mainly own
technologically innovative solutions, is
that it minimises legal actions against
them and maximises the legal protec-
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For employers, a regulatory framework
would enable human resources to func-
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In conclusion, the overall research
question on how artificial intelligence
can be used in the employment process
to the benefit of job seekers and em-
ployers was addressed through specific
points in this paper. It is clear that the
benefits of using artificial intelligence
in the recruitment process far outweigh
the risks, and as such, at this point in
their development, the only missing
componentis a better regulatory frame-
work and more legal certainty for all
involved, which would further reduce
risks and possible negative outcomes of
the use of digital tools.
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Pravni aspekti umjetne inteligencije
u procesu zaposljavanja

SAZETAK

Uvodenje umjetne inteligencije u sve domene Zivota najtransformativniji je proces u novijoj po-
vesti. To je takoder jedan od najdinamicnijih procesa, a zbog prebrzog tempa tehnoloskog razvo-
ja regulatorni okvir nije mogao pratiti taj razvoj, i pitanja ljudskih prava, etike, transparentnosti,
privatnosti, sigurnosti i odgovornosti su ostala neregulirana.

Pozitivni aspekti uvodenja umjetne inteligencije u proces zaposljavanja su uc¢inkovitost i kva-
liteta u uskladivanju radnih mjesta, digitalizacija i ubrzanje procesa, sposobnost obrade velikih
podataka i uskladivanja trazitelja posla s dostupnim oglasima za slobodna radna mjesta, ublaza-
vanje administrativhog opterecenja zaposlenika agencija za zaposljavanje i davanje strateskih i
inovativnih uloga. Sve je to neophodno u danasnje vrijeme kada demografski izazovi u europ-
skim zemljama dovode do povecane migracije radne snage i zahtijevaju promjene u procesu
zaposljavanja.

U radu se istrazuju aktualni izazovi umjetne inteligencije, odnosno kako posti¢i vrijednosti
usmjerene na Covjeka i pravednost upotrebe umjetne inteligencije tijekom procesa zaposljava-
nja, sprecavajudi algoritamsku pristranost i diskriminiraju¢u primjenu alata umjetne inteligencije.
Kako bi se iskoristile maksimalne koristi umjetne inteligencije moramo razviti regulatorni okvir
koji bi bio provediv, ukljuciv i prilagodljiv (OECD), posebno znajuéi da je vecina reSenja za umjetnu
inteligenciju u privatnom vlasnistvu i razvijena s komercijalnom svrhom.

KLJUCNE RECI

umjetna inteligencija, zaposljavanje, digitalizacija, zabrana diskriminacije
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A bibliometric analysis and future
research agenda for online labour
platforms
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ABSTRACT

Online labour platforms (OLPs) are profit-oriented com-
panies utilising technology to connect independent con-
tractor workers with short-term service labour needs,
offering a digital marketplace for posting tasks, receiving
bids, and finalising agreements across various domains
such as writing, design, programming, and digital mar-
keting. This paper presents a bibliometric analysis of the
concurrent body of knowledge on OLPs, explaining how
the specificities of this emerging form of labour are re-
searched from various academic standpoints. The study
is based on a dataset of 358 papers on OLPs published
from 2013 to August 2023. The main finding of the study
is that scholarly interest in OLPs is steadily growing in the
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1 INTRODUCTION

Online labour platforms (OLPs) are
“For-profit firms that use technology to
fillimmediate short-term service labour
needs, either remotely or in-person,
with workers who are officially consid-
ered independent contractors” (Kuhn
and Maleki 2017). These platforms pro-
vide a virtual marketplace where work
can be posted, bids or proposals can
be submitted, and agreements can be
reached through digital channels. They
cover various tasks and services, includ-
ing writing, graphic design, program-
ming, data entry, translation, digital
marketing, and more.

The global OLP market has expe-
rienced significant growth in recent
years. Recent reports indicate that the
market size was valued at $4.39 billion
in 2022, and the expected compound
annual growth rate until 2030 is as-
sessed at an impressive 16.5% (GVR
2023). The business model of OLPs is
based on charging fees for the interme-
diary services, which practically means
that gig workers and/or requesters pay
the platform for each successful match-
making (Meijerink, Keegan and Bond-
arouk 2023). Some prominent examples
of OLPs include eBay, Taobao, Flipkart,
Amazon Marketplaces, Airbnb, Uber,
and Taskrabbit (Tadelis 2016).

Késsi and Lehdonvirta (2018) argue
that the success of the online gig econ-
omy is a result of three major shifts
that have occurred in recent decades:
(1) the transition from local workplac-
es to remote ones, (2) the shift from
full-time to flexible working hours,
and (3) the move from permanent to
casual employment. As a consequence
of these changes, there has been a
steady increase in the number of work-
ers earning their income through OLPs.
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Recent research by Kassi, Lehdonvir-
ta and Stephany (2021) suggests that
there are 163 million registered work-
ers on OLPs, marking a sharp increase
compared to 2015 estimates by Kuek
et al. (2015), which stood at 50 million.
The official statistics of the Internation-
al Labor Organization (ILO) support this
upward trend. According to the June
2021 report (International Labour Or-
ganization 2021), the number of labour
platforms has increased fivefold global-
ly, with the majority (79%) coming from
G20 countries.

OLPs have been developing at a
fast pace in recent decades. Some of
the driving factors behind their growth
include worker flexibility, geographic
independence, diverse income streams,
and skill development. OLPs have been
trending upward for more than a dec-
ade, but the lockdowns during the COV-
ID-19 pandemic have accelerated the
“work from anywhere” culture (Yao,
Baker and Lohrke 2022) and the adop-
tion of hybrid working arrangements
around the globe (Radoni¢, Vukmirovi¢
and Milosavljevi¢ 2021).

The development of OLPs has,
however, been widely criticised. For
instance, OLPs generally provide poor
working conditions compared to tradi-
tional labour agreements (Cantarella
and Strozzi 2021). Other studies find
that they are unfair by design (Fieseler,
Bucher and Hoffmann 2017) or pro-
vide only anillusion of autonomy (Sloth
Laursen, Nielsen and Dyreborg 2021).

Whether considered good or bad,
OLPs are here to stay (Ettlinger 2017).
Accordingly, scholars have investigated
them within different fields and from
various perspectives. Empirical studies
dominate the spectrum (i.e., Galperin
and Greppi 2017; Wood et al. 2018;
Nilsen, Kongsvik and Antonsen 2022;



Ren, Raghupathi and Raghupathi 2023),
but literature reviews of different kinds
have also been frequently used to in-
vestigate and synthesise the streams
of research on labour platforms (i.e.,
Fu, Avenyo and Ghauri 2021). Oddly,
none of the literature reviews on la-
bour platforms have adopted a bib-
liometric approach. Broader topics
such as gig economy (Batmunkh, Fe-
kete-Farkas and Lakner 2022) or plat-
form economy (Boateng et al. 2022)
have all been analysed quantitatively,
but labour platforms have remained
relatively underexplored. Bibliometric
analyses are now “firmly established
as scientific specialties and integral
to research evaluation methodology”
(Ellegaard and Wallin 2015). They repre-
sent critical quantitative techniques for
researchers and practitioners seeking
to investigate the status and dynamics
of research on a specific scholarly topic,
providing valuable outputs such as total
publications, citations, and collabora-
tion among institutions and research-
ers (Donthu et al. 2021). This method
has been extensively used in recent
economic (Milosavljevi¢, Spaseni¢ and
Damnjanovi¢ 2022) and digital econo-
my research (Xia et al. 2023).

This study employs the science map-
ping technique to review the literature
on OLPs retrieved from the Web of
Science Core Collection database. The
study’s objectives are to quantitatively
examine the global research output and
offer some suggestions for the future
of research in the field of labour plat-
forms. The specific research questions
addressed in this study are as follows:

RQ1. How extensive is the body of
academic literature on OLPs?

RQ?2. Is the geographical, coopera-
tive, and research funding distribution
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of OLPs in alignment with the devel-
opment of actual labour platform em-
ployment?

RQ3. Which journals and writers in
the OLP field are the most successful?

RQ4. Which subtopics dominate
the concurrent body of knowledge on
OLPs?

This study adds to the existing body
of knowledge in several ways, recog-
nising that prior studies have system-
atically examined OLPs as a subject of
scholarly research. It provides both a
vertical extension, involving the inclu-
sion of novel articles in the analysis, and
a horizontal extension, which expands
the analysis by using comprehensive
tools such as the spatial distribution
of papers, collaborative teams, journal
and author productivity, and notewor-
thy research subtopics (Milosavljevi¢,
Spaseni¢ and Krivokapic¢ 2023).

The remainder of the paper is struc-
tured as follows: Section 2 outlines
the methodology of the bibliometric
study, focusing on the selection of the
final group of manuscripts dealing with
labour platforms. Section 3 delineates
the results of our study. Section 4 con-
textualises the results by explaining the
study’s key findings, contributions, and
implications. The final section is ded-
jcated to the conclusions, limitations,
and recommendations.

2 METHOD

To comprehensively examine the evolu-
tion of scholarly contributions pertain-
ing to the topic of the usage and devel-
opment of OLPs, this study followed
the three-stage approach advocated by
Spaseni¢, Milosavljevic and Milanovic
(2022) and Milosavljevi¢, Spasenic¢ and
Krivokapic (2023). The first stage entails
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systematically identifying scholarly arti-
cles within the Web of Science database
(WoS) by Clarivate Analytics. WoS is one
of the most exhaustive repositories
of data for bibliometric analyses. This
is attested by the most recent biblio-
metric studies and literature reviews
in various research areas that use WoS
as the primary source of bibliometric
material, including (1) business and
finance (Tao et al. 2022; Nguyen et
al. 2021), (2) hospitality management
(Elkhwesky et al. 2022; Molina-Collado
et al. 2022; Elkhwesky 2022), (3) digital
technologies (Wang et al. 2022), and (4)
renewable energy (Zhang, Ling and Lin
2022; Marzouk and Elshaboury 2022).

The initial search is based on the
word string consisting of 15 keywords
connected with the Boolean OR oper-
ator: "Platform work” OR “Online labor
platform” OR “Digital labor platform”
OR “Employment platform” OR “Job
platform” OR “Job marketplace” OR
“Job posting site” OR “Labor market-
place” OR “Gig platform” OR “Freelance
platform” OR “Freelancer platform”
OR “Task platform” OR “Gig economy
platform” OR “Talent marketplace” OR
“Remote work platform.”

The rationale behind selecting the
aforementioned keywords for the bib-
liometric analysis is to comprehensively
capture the multidimensional research
landscape of online labour platforms,
encompassing platform economics,
labour market dynamics, technology,
employment patterns, and socio-eco-
nomic implications. Using the Boolean
operator OR in connecting these key-
words allows for a broad retrieval of
relevant literature.

The selection of keywords includes
a broad spectrum of terms utilised
to characterise OLPs, including “Plat-
form work,” “Online labor platform,”
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and “Digital labor platform,” acknowl-
edging the diverse terminology em-
ployed by researchers. The inclusion
of terms like "Employment platform,”
“Job platform,” and “Gig platform” nar-
rows the scope to platforms facilitating
job opportunities and gig-based work,
highlighting employment-related as-
pects. “Job marketplace,” “Labor mar-
ketplace,” and “Task platform” under-
score the marketplace nature of these
platforms, capturing the economic dy-
namics of task and service exchanges.
Keywords like “Freelance platform,”
“Freelancer platform,” and “Remote
work platform” acknowledge the rise
of freelance and remote work trends.
“Gig economy platform” reflects the
integration of gig work into these plat-
forms, providing an insight into the gig
economy'’s role within OLPs. The term
“Talent marketplace” draws attention
to platforms that highlight skills and
talents, catering to research on how
these platforms Facilitate skill matching
and utilisation.

The WoS search engine applies the
string to the publication topic, encom-
passing paper titles, abstracts, author
keywords, and keywords plus. In addi-
tion, the search query was restricted ac-
cording to the publication type (Article
OR Proceeding paper OR Early access
OR Review article OR Book review) and
publication language (English). The ini-
tial search resulted in 796 publications
spanning from 2013 to 2023.

The second phase of the study was
dedicated to conducting content analy-
sis of the derived publications to refine
the research sample to encompass sole-
ly publications focused on online work
platforms. Each author of this study
screened all 796 publications, searching
for titles that were potentially relevant
to the research questions. During this



stage, each author independently de-
cided to include or exclude the publica-
tion according to their personal judge-
ment of the publication’s relevance
to our study. As per the agreed-upon
criteria for this phase, articles were
included only if (1) the study was strict-
ly related to OLPs and (2) a full-text
version in English was available. Arti-
cles were excluded if (1) the study was
only marginally related to OLPs, (2) the
study was unrelated to the topic of in-
terest for this study, and (3) they were
non-research publications (i.e., grey
literature or Ph.D. dissertations). The
final decision regarding the inclusion or
exclusion of publications was made at a
consensus meeting, where the authors
reconciled their opinions and reviewed
the full text of publications for which
there were discrepancies in opinions
(For instance, if one author included a
paper while two others excluded it, or
vice versa). After applying the described
method, the final research sample con-
sisted of 358 papers whose structure
by publication type is presented in Ta-
ble 1. For the final set of publications,
all relevant information was extracted
from WoS, including the title, abstract,
document type, keywords, and other
details, which were then compiled into
Excel and tab-delaminated files used in
the next step of the analysis.

Table 1 Structure of publications on OLPs
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In the third phase, the study incorpo-
rated a bibliometric analysis consisting
of four steps: (1) descriptive analysis
of the final research sample to gain a
comprehensive understanding of the
temporal evolution of publications over
time, (2) descriptive analysis of the re-
search sample with special attention to
geographical dispersion, collaboration
among researchers, and the scientific
output of both journals and authors,
(3) descriptive analysis of the most in-
fluential publications within the field of
research interest, and (4) thematic or
content analysis to define the principal
subjects and subtopics that emerge
from the existing body of literature.
Step 2 (descriptive analysis) and 4 (con-
tent analysis) were performed using
VOSviewer (van Eck and Waltman 2013).
The described research design of the
analysis is presented in Figure 1.

As shown in Figure 1, the Boolean
term-led search initially yielded 796
papers related to OLPs. However, the
manual screening of the metadata (ti-
tles, abstracts, and keywords) reduced
the total number of analysed publica-
tions to 358 (or 45% of the initial count).
This reduction can be attributed to the
very broad use of terms related to OLPs,
which mightindicate that the field is still
amorphous and lacks standardisation in
both academic research and practice.

No. Document type Number of documents Proportion
1 Article 292 81,6%
2 Proceeding paper 53 14,8%
3 Review article 10 2,8%
4 Book review 3 0,8%
Total 358 100%
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Figure 1 Research design

Publications identified through WoS searching (n=796)

Topic search: “Platform work” OR “Online labor platform” OR “Digital labor
platform” OR “Employment platform” OR “Job platform” OR “Job marketplace” OR
“Job posting site” OR “Labor marketplace” OR “Gig platform” OR “Freelance platform”
OR “Freelancer platform” OR “Task platform” OR “Gig economy platform” OR “Talent
marketplace” OR “"Remote work platform”

Document types: Article OR Proceeding paper OR Early access OR Review Article
Languages: English
Data range: until august 2023

Content analysis of the derived publication (n=358)
Application of inclusion/exclusion criteria
Consensus meeting between authors and full-text articles eligibility assessment

Bibliometric and content analysis

Current status, research limitations and recommendations for future research

3 RESULTS

This section answers the research ques-
tions outlined in this study by addressing
the frequency of academic output, the
productivity of journals and authors,
spatial distribution and cross-country
cooperation, and the main subtopics in
the OLP field.

3.1 FREQUENCY OF ACADEMIC
OUTPUT IN THE OLP FIELD

Consistent with the trends described
in the introduction section, there is an
academic need to evaluate various as-
pects of OLPs, with an expectation that
scholarly output on OLPs will follow a
similar upward trajectory. Figure 2 illus-
trates the distribution of publications on
OLPs over time.

As shown in Figure 2, the dynamics of
the academic output pertaining to OLPs
exhibit an apparent upward trajectory
from 2012 to 2023, reflecting a growing
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scholarly interest in this research field.
Notably, the initial years, 2012 and 2013,
represent a nascent stage with minimal
scholarly contributions, coinciding with
the incipient emergence of online work-
ing platforms.

Subsequent years show a consistent
and substantial expansion in academic
output, with an accelerating prolifera-
tion of publications from 2014 through
2023. The year-on-year increase in publi-
cation numbers highlights the escalating
significance of OLPs as a focal point
of academic inquiry. This heightened
scholarly attention could also be at-
tributed to the increasing integration
of such platforms into contemporary
work ecosystems (Pesole et al. 2018),
prompting heightened exploration and
investigation by scholars across multiple
disciplines. The observed peak in publi-
cation frequency in 2022, followed by a
slight decline in 2023, should be inter-
preted cautiously, as we have only data
for the first eight months of 2023, and
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Figure 2 Frequency of academic output in the OLP field
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the positive trend may continue. Overall,
the data provided illustrates a discern-
ible and sustained inclination among
scholars to delve into the multifaceted
dimensions of OLPs, capturing their im-
pact on labour dynamics, technological
innovation, socio-economic implications,
and more.

3.2 PRODUCTIVITY OF JOURNALS
AND AUTHORS

Prominent journals in the study of OLPs
have emerged as significant sources of
knowledge. Forinstance, “New Technol-
ogy Work and Employment” has pub-
lished 16 articles that delve into these
platforms. The “European Labour Law
Journal” and the “International Labour
Review" have featured 14 and 10 insight-
ful articles in this area, respectively. The
journal “Work, Employment and Society”
has also made substantial contributions
with eight notable pieces, enriching
scholarly discussions on digital labour
platforms. These journals collectively
play a vital role in advancing the under-
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standing of OLPs within the academic
community.

Within the realm of OLPs, an analysis
of scholarly contributions unveils Vili Le-
hdonvirta as a notable authority, credited
with creating an extensive compilation
of 10 articles. Similarly, Mark Graham
has demonstrated substantial academic
involvement through the prolific pro-
duction of eight articles within the same
domain. Likewise, the significant contribu-
tions of Jamie Woodcock, represented by
five articles, underscore the eminence of
this author as a productive and influential
contributorin the field of OLPs. The body
of work of these three researchers collec-
tively enriches and sheds light on discus-
sions concerning the intricate facets of
contemporary digital labour landscapes.

Regarding the most cited papers in
the field, the results are shown in Table
2. Top 10 cited papers have received
more than 100 citations, with the ma-
jority of top cited papers being from the
last decade. This indicates that the field
is still flourishing and receiving scholarly
attention.
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Table 2 An overview of the most cited publications in the research field

No. Authors Title Journal .ToFal
citations
Good Gig, Bad Gig: Autonomy and :
1 Wood et al Algorithmic Control in the Global Gig Work, Employ‘ 455
(2018) ment and Society
Economy
G.raham, Digital labour and development: impacts Transfer: European
Hjorth and - .
2 . of global digital labour platforms and Review of Labour 315
Lehdonvirta . o
(2017) the gig economy on worker livelihoods  and Research
3 Vallas and What Do Platforms Do? Understanding  Annual Review of 242
Schor (2020)  the Gig Economy Sociology
Algorithmic management and app-work Human Resource
Dugganetal. . . )
4 (2019) in the gig economy: A research agenda  Management 193
for employment relations and HRM Journal
Burtch et al Can You Gig It? An Empirical Examination Ross School of
5 (2016) " ofthe Gig Economy and Entrepreneurial Business Paper No. 174

Activity

1308

Lehdonvirta

(2021) forms

Flexibility in the gig economy: managing
time on three online piecework plat-

New Technology,
Work and Employ- 159
ment

Bergvall-Kare-

7 born & How- modification of labour

Amazon Mechanical Turk and the com-

New Technology,
Work and Employ- 140

croft (2014) ment
Kassi and_ Online labour index: Measuring the on- Technolqglcal
8 Lehdonvirta line gig economy for policy and research Forecasting and 132
(2018) 919 y forpolicy Social Change
Wood, Workers of the Internet unite? Online
. o New Technology,
Lehdonvirta freelancer organization among remote
9 ) L : Work and Employ- 127
and Graham  gig economy workers in six Asian and ment
(2018) African countries
Micro-entrepreneurs, Dependent Con-  Academy of Man-
Kuhn and . ;
10 Maleki (2017) tractors, and Instaserfs: Understanding  agement Perspec- 126
Online Labor Platform Workforces tives

Wood et al. (2018) and Graham,
Hjorth and Lehdonvirta (2017) have
shown that OLPs provide workers in
Southeast Asia and Sub-Saharan Africa
with a high level of flexibility, autono-
my, task variety, and complexity, but
they also come with drawbacks such as
low pay, social isolation, and irreqular
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working hours. Furthermore, the remote
gig economy may have adverse health
impacts, such as sleep deprivation and
exhaustion. The research stream on plat-
form work impact on workers in Asia and
Africais further enriched by Lehdonvirta
(2021), who found that the previously
mentioned benefits are subject to both



structural, such as the availability of
work and worker dependency on the
job, and cultural-cognitive constraints,
including procrastination and presen-
teeism, which limit workers from Ffully
exploiting these benefits. These results
are similar to those of Kuhn and Maleki
(2017), who found that some platforms
have made structural and operational
choices that reduce workers’ autono-
my and strengthen their dependency
on the platform. Wood, Lehdonvirta
and Graham (2018) explored the same
geographic region with a more specific
research focus, examining collective
organisation among online freelancers
and revealing that they create unique
forms of organisation. In this setup,
social media groups play a pivotal role
in shaping communication, while labour
unions remain absent.

Duggan et al. (2019) proposed a
new classification of gig work that rec-
ognises three primary forms based on
key technological features: (1) app-
work, (2) crowdwork, and (3) capital
platform work. The authors focused on
app-work and stressed that app-workers
view their working relationship as ex-
tending beyond job flexibility and pure
remuneration. Vallas and Schor (2020)
have extended this research stream
by identifying four major theories in
the available literature on the subject,
explaining the nature of platform work
and its main characteristics. They add-
ed a fifth explanation, which suggests
that platforms should be understood
as a new economic form distinct from
markets, firms, and networks. Drawing
on existing literature, the authors also
tried to predict the future of platforms
that, in the most daring scenario, evolve
into cooperatives owned by their users,
successfully competing with other cap-
italist firms.
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Burtch, Carnahan and Greenwood
(2016) sought to shed light on the im-
pact of the gig economy on local en-
trepreneurial activity, addressing the
ambiguity in prior research results. Their
experiment suggested that gig economy
platforms primarily reduce lower-quali-
ty entrepreneurial activity by offering
attractive employment for the un- and
under-employed (Burbano 2016).

Finally, Kdssi and Lehdonvirta (2018)
created an Online Labour Index (OLI),
which measures the utilisation of online
labour across countries by tracking the
number of projects and tasks posted on
major online gig platforms in near-real
time. Their quantitative research results
showed that the steady growth of on-
line platform work is mainly driven by
the increase in the number of software
development, creative, and clerical work
positions.

3.3 SPATIAL DISTRIBUTION AND
CROSS-COUNTRY COOPERATION

Regarding the geographical distribution
of the publicationsincluded in this study,
21.8% of the entire corpus originates
from the United States, followed by
England, with 14.2% of all publications
within the sample (see Table 3). The
geographical distribution pertains to
the research environment within which
the manuscripts are situated, as deline-
ated within the Web of Science (WoS)
repository.

The observed geographical distri-
bution of the publications mirrors the
structure of the world’s top freelancing
countries. According to the World Bank’s
study on online gig work, the USA and
the UK rank as the top two countries in
terms of the demand for online labour
(Datta et al. 2023). This information
finds support in the results of Upwork’s
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Table 3 Spatial distribution analysis

Countries/Regions Record Count % of 358
USA 78 21.788
England 51 14.246
Germany 28 7.821
Australia 23 6.425
People's Republic of China 21 5.866
Canada 20 5.587
Italy 18 5.028
Spain 18 5.028
France 16 4.469
India 16 4.469
Netherlands 16 4.469
Total 305 85.196

2022 Freelance Forward survey. The
survey revealed thatin 2021, 39% of the
workforce in the USA, equivalent to 60
million individuals, engaged in freelance
work (Upwork 2022). In the UK, there are
1.9 million freelancers, according to the
Self-Employed Landscape Report 2022
published by IPSE (2022).

In 2021, the Oxford Online Labour
Index ranked Serbia as the 10th country
in terms of online labour supply by work-
er country (Online Labour Index 2021).
Payoneer’s ranking of Serbia as the 10th
capital of freelancing among the top 10
countries (Payoneer Blog 2023), backs
up this data. Interestingly, only one pa-
per in the observed sample is authored
by scholars affiliated with Serbia. The
paper examines the main skill patterns
relevant to digital platform workers in
the selected Southeastern European
(SEE) countries. Despite the growing
popularity of this new type of work,
there is limited interest among scholars
in Serbia in investigating platform work.
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The reason for this could be that online
freelancingis a relatively new conceptin
the Serbian labour market. Additionally,
this mode of work lacks the legal frame-
work that would regulate it.

In terms of collaboration of research-
ers from various regions, cooperation
involving North American contributors
is particularly noteworthy (see Figure
3). Authors from the US typically collab-
orate with researchers from the People’s
Republic of China and Northern Europe-
an nations.

Academic research on OLPs is sus-
tained by various funding agencies, as
evidenced by the data on funding sourc-
es (see Table 4). The support comes
from both national and international
entities, highlighting the global inter-
est in comprehending the intricacies
of this digital phenomenon. Leading
the funding landscape, the European
Research Council (ERC) and the Spanish
Government have allocated signifi-
cant resources, supporting 5.028% and
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Figure 3 Cooperation network among countries in OLP research (n>3)*

* Cluster 1: Australia, Croatia, Italy, Russia, Slovenia, Sweden, Turkey
Cluster 2: Belgium, Canada, China, Poland, Spain, Switzerland, USA
Cluster 3: Austria, Denmark, Finland, Germany, Norway

Cluster 4: Brazil, France, Ireland, Netherlands
Cluster 5: India, Malaysia, Singapore
Cluster 6: England, Scotland, South Africa

4.749% of the total papers, respec-
tively. Meanwhile, the Economic Social
Research Council (ESRC) and UK Re-
search Innovation (UKRI) each account
for 2.793% of the papers, highlighting
the UK's commitment to advancing
research in this domain. Various inter-
national bodies, including the Euro-
pean Union (EU), the National Natural
Science Foundation of China (NSFC),
and the Australian Research Council,
contribute to the comprehensive ex-
ploration of OLPs. The participation of
funding agencies such as the National

Science Foundation (NSF) in the US, the
German Research Foundation (DFQ),
and Horizon 2020 underscores the
collaborative nature of this research,
transcending geographical boundaries.
This array of funding sources highlights
the global collaboration and concerted
effort that underpins the in-depth anal-
ysis of OLPs.

3.4 MAIN SUBTOPICS IN THE FIELD

Finally, we delved into the primary sub-
topics within the field of OLPs. Our
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Table 4 Funding agencies analysis

Funding Agencies Record Count % of 358
European Research Council (ERC) 18 5.028
Spanish Government 17 4,749
Economic Social Research Council (ESRC) 10 2.793
UK Research Innovation (UKRI) 10 2.793
European Union (EU) 8 2.235
National Natural Science Foundation of China (NSFC) 7 1.955
Australian Research Council 6 1.676
National Science Foundation (NSF) 6 1.676
German Research Foundation (DFQ) 5 1.397
Horizon 2020 4 1.117
International Development Research Centre (IDRC) 4 1.117
NSF Directorate for Computer Information Science Engineering (CISE) 4 1.117
NSF Directorate for Social Behavioral Economic Sciences (SBE) 4 1.117
Research Council Of Norway 4 1.117
Social Sciences and Humanities Research Council of Canada (SSHRC) 4 1.117

Figure 4 Keyword co-occurrence analysis of OLP analysis
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approach encompassed two methods:
(1) a neutral keyword-driven analysis
and (2) a manual assessment aimed at
identifying the main field of research
in each study from our sample. Regard-
ing the keyword-driven analysis, the
approach measures the co-occurrence
of keywords provided by the authors
in their publications. The outcomes are
visually presented in Figure 4.

Using the co-occurrence analysis, we
identified six distinct clusters. The clus-
ters are outlined below (Table 5). Cluster
1 (red cluster) revolves around OLPs
and digital entrepreneurship. Cluster
2 (green cluster) focuses on platform
work regulation and the future of work.
Cluster 3 (dark blue cluster) is centred on
algorithmic management and gig econ-
omy trends. Cluster 4 (yellow cluster)
concerns platform power dynamics and
worker collective action. Cluster 5 (pur-
ple cluster) addresses gender inequality
within digital freelancing. Cluster 6 (light
blue) encompasses platform capitalism
and gig economy conditions.
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The co-occurrence analysis unveils
the primary patterns in online labour
platform research. In the US, the debate
over whether gig workers should be
classified as employees or independent
contractors impacts the primary subjects
of scholarly investigation regarding
OLPs, as it focuses on the legal, tax,
and labour market implications of this
classification. Considering the large
population of internal migrant workers
in China, notable academic interest is
focused on how OLPs integrate these
workers into urban economies and how
challenges such as exploitation and pre-
carity can be addressed. In Germany and
Nordic countries, strong labour unions
and an emphasis on worker protection
impact the academic discussion on how
collective bargaining could be extended
to platform workers to ensure fair wages
and working conditions.

Regarding the manually driven as-
sessment of the primary research focus
of the studies featured in our sample,
the distribution is depicted in Figure 5.

Table 5 Explanation of the main clusters in the co-occurrence analysis

No. of
Cluster Colour keywords Top 5 keywords
Gig economy, self-employment, digital platforms, entrepre-
1 23 . !
neurship, digital labor
Labour market, regulation, social protection, precarious
2 17
employment, future of work
3 17 Gig work, algorithmic management, Uber, platform labour,
technology
4 14 Collective action, digital labor platforms, labour, online
freelancing, social media
c 14 Covid-19, digital labour platforms, inequality, gender, Up-
work
6 9 Capitalism, crowdwork, digital labor, gig economy, working

conditions
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Figure 5 Distribution of publications by research field
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contribute their perspectives to the dis-
course. Intermediate attention is found
in categories like Communication, Busi-
ness, Political Science, and Engineering,
which, while slightly less prevalent, add
valuable dimensions to the dialogue.
Categories with a lower focus include
Public Administration, Environmental
Studies, and various segments of Com-
puter Science, each contributing nu-
anced insights to the multifaceted land-
scape of OLPs. It is important to note
that this categorization is not exclusively
based on thematic coherence but on the



distribution of research attention across
these diverse domains.

The field of industrial relations la-
bour covers various studies exploring
multifaceted aspects of platform work.
Research topics include the influence
of gig companies on workers” market
risk exposure (Maffie 2023), investiga-
tion of microwork geography and the
classification of worker types (Mor-
gan, van Zoonen and ter Hoeven 2023),
platform classification systems (Maffie
2020), multidimensional configuration
of platform work (Haidar 2022), and
the role of algorithmic management in
platform work (Duggan et al. 2019; Kull-
mann 2018). These papers contribute
to a comprehensive understanding of
the challenges and opportunities in the
evolving industrial relations landscape
of OLPs.

The field of economics is deeply
engaged in understanding the intricate
dynamics of digital labour platforms.
The analysed papers investigate the
profitability challenges of digital labour
platforms (Li and Qi 2023), the feminist
political economics view on digital la-
bour inequalities (Rodriguez-Modrono,
Agenjo-Calderén and Lopez-lgual 2023)
and explore the influence of platforms
on work precarity (Unni 2023; Muszynski
et al. 2022; Sutherland et al. 2020),
economicinsecurity, and labour agency.
They also analyse hiring practices, moti-
vations of freelancers, and the reach of
the online gig economy across borders.
Reflecting the field’s responsiveness
to contemporary challenges, research
extends to the impacts of global events,
such as the COVID-19 pandemic, on
labour markets and livelihoods, with
11 papers in the sample. Examining
the transition from informal to formal
service provision, the expansion of plat-
form work managerialism, and the inter-
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play between labour geographies and
collective organising strategies, these
studies provide valuable insights into
the economic relationships, regulations,
and digital work structures.

The field of sociology illuminates
a rich tapestry of studies. It examines
power dynamics, exploitation, resist-
ance, agency, identity, and social in-
equalities. Researchers analyse how
algorithms are influencing control and
resistance in platform work and explore
the invisibilisation of labour processes
due to algorithms (Salter and Dutta
2023; Cini 2023). They investigate work
precarity in platform economy (Wood
and Lehdonvirta 2022; Vieira 2021;
Schor et al. 2020), and scrutinise the
intersection of identity factors such as
gender and class within the gig econ-
omy (Dunn, Munoz and Sawyer 2021;
Milkman et al. 2021). Moreover, the
papers critically evaluate the efficacy
of labour laws, governance structures,
and collective action in the platform
economy. This collection of papers con-
tributes to an in-depth understanding
of the complex and rapidly evolving
environment of work in the digital age,
shedding light on the relationships, de-
pendencies, and challenges shaping the
lives of platform workers.

The field of law closely examines the
intricate legal dimensions surrounding
the dynamic realm of OLPs. The ob-
served papers focus on the complex
interplay between labour rights, em-
ployment status, and technological
advancements, often exploring legal
innovations to protect workers’ rights
(Zengyi 2022). The research delves into
issues such as algorithmic management
(Veale, Silberman and Binns 2023;
Kloostra 2021; Todoli-Signes 2021),
insurance coverage for third-party dam-
ages (Andersen 2022), multiparty work

STANOVNISTVO, 2023, 61(2), 183-207



198 | A bibliometric analysis and future research agenda for online labour platforms

relationships (Rodriguez Cardo and
Alvarez Alonso 2022; Munkholm 2022),
and worker representation (Bertolini
and Dukes 2022). Researchers critically
assess existing laws and propose regu-
latory solutions to balance the flexibility
platforms seek and the rights and secu-
rity that platform workers deserve.

4 DISCUSSION

The rapid global proliferation of OLPs
has transformed how work is organised
and conducted. Scholars have shown
a keen interest in investigating OLPs
due to their transformative impact on
traditional work arrangements and the
complex interplay of technological, eco-
nomic, and social factors.

The largest share of papers and evi-
dence on OLPs comes from the US. This
likely reflects the country’s prominent
role in technological innovation and its
robust research ecosystem focused on
the intersections of labour, technology,
and digital entrepreneurship. It can be
argued that a substantial share of papers
in the sample come from the US and is
closely linked to its extensive population
of freelancers, fostering an environment
conducive to an in-depth exploration
and analysis of OLPs.

Scholars from the UK also play a sub-
stantial role in expanding the breadth of
academic inquiry into OLPs. This can be
attributed to the presence of advanced
academicinstitutions, a strong research
culture, and a thriving digital economy.
This is evident in a European Commission
publication highlighting the UK’s highest
incidence of platform work within the EU
(Pesole et al. 2018). Collectively, these
factors create a fertile ground for the
comprehensive exploration and analysis
of this developing field.
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However, the swift expansion of
OLPs has also brought about many
challenges. Issues such as labour rights,
worker protections, income, gender in-
equality, and the erosion of traditional
employment structures have emerged
as critical concerns. Additionally, ques-
tions regarding platform accountability,
data privacy, and the potential for al-
gorithmic biases in task allocation have
garnered attention. As OLPs continue
to reshape the global labour landscape,
addressing these issues becomes im-
perative to ensure a fair and sustainable
future of work in the digital age.

Drawing from a thorough examina-
tion of scholarly publications and the
concerns arising from the rapid expan-
sion of OLPs, this investigation posits
potential avenues for future research
agenda:

* Further research should explore
the issue of earnings distribution,
job insecurity, and precarious em-
ployment among workers on online
platforms (Muntaner 2018) in more
detail to shed light on whether and
how the gig economy exacerbates
uncertainties in the job market.
By dissecting the implications of
this research, scholars can provide
insights into strategies to ensure
more stable and secure working
conditions.

Further studies should compre-
hensively investigate regulatory
approaches to safeguard workers'
rights within the gig economy (Rosin
2022; Georgiou 2022). By assessing
the feasibility and effectiveness of
implementing measures such as
fair treatment and minimum wag-
es for gig workers and evaluating
existing regulations, scholars can
help identify gaps and shortcomings



and formulate new models for gov-
erning OLPs. The research should
also consider the responsibility of
platforms in ensuring fair worker
treatment in the digital economy.
Future research agenda should
focus on the relationship between
digital platforms, algorithms, and
workers (Bellesia, Mattarelli and
Bertolotti 2022). This exploration
could provide insight into how al-
gorithmic control influences labour
conditions and worker autonomy
and demystify its role in shaping the
future of work. With this in mind,
special attention should be paid to
the ethical considerations of algo-
rithmic decision-making.

Future studies should provide more
evidence on the inclusivity dynamics
within OLPs. By examining gen-
der-based aspects of participation
(Gerber 2022; Rodriguez-Modrofo,
Pesole and Lépez-lgual 2022), earn-
ings, and overall experiences within
online gig work, researchers can
uncover potential disparities and
distinguish their drivers. Additional-
ly, the investigation into the unique
challenges faced by marginalised
groups should be the focus of fu-
ture scholarly attention (Webster
and Zhang 2020; Riordan, Robinson
and Hoffstaedter 2022). This re-
search could highlight strategies to
enhance inclusivity, equity, and rep-
resentation within the digital labour
landscape and help create regulatory
frameworks and policies to foster a
more inclusive future of work.

The forthcoming research agenda
should include the examination of
online platform workers’ potential
to leverage collective power in
shaping labour conditions (Men-
donca and Kougiannou 2022). This
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research agenda should focus on
illuminating innovative models of
collective action that can empower
online platform workers to voice
their concerns, advocate for fair
treatment, and contribute to the on-
going discourse surrounding labour
rights and platform governance.

« Anotheravenue for further research
includes additional development
of subtopics within the OLP stud-
ies, including labour economics,
technology and computer science,
sociology and ethics of work, law
and policy, psychology, geography
and labour force migrations, and
business management.

Our study’s findings contribute to
advancing scholarly knowledge in the
domain of OLPs. Within this thriving field
of research, research interest is steadily
increasing due to the growing flexibility
and mobility of labour practices. While
this study holds potential value for
several stakeholders, its most signifi-
cant implications are for researchers
specialising in public industrial relations
and labour, management, economics,
sociology, and law.

The findings of this study clear up
the path for further investigations into
OLPs. However, the bibliometric meth-
odology used in this study has several
potential limitations. Firstly, the use
of comprehensive research phrases
to produce articles on OLPs narrows
the scope of this study. Further stud-
ies can horizontally extend research
phrases to encompass specific topics
related to the future of OLPs, such as
automation, niche platforms, digital
identities, labour rights, economic pol-
icies of labour platforms, education,
upskilling, and many others. Secondly,
the use of the Web of Science data-
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base restricts access to other gquality
publications (i.e., from the field of com-
puter science) that are not included in
this database. Further studies should
consider integrating publications from
Scopus, Crossref, various preprint data-
bases, and Google Scholar. Finally, this
bibliometric study has only considered
publications in English, thus limiting the
findings to a global context.

5 CONCLUSION

OLPs have attracted significant scholarly
attention in the last few years, with a
gradualincrease in the number of papers
published on this topic. Nonetheless,
the overall volume of such publications
is still in its early stages.

The future scope of research into
OLPs holds substantial promise for fur-
ther exploration and understanding. As
these platforms continue to reshape the
global labour landscape, several key ave-
nues warrant investigation. The evolving
nature of work relationships and the le-
gal classification of platform workers as
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Bibliometrijska analiza i pravci buducih
istraZivanja u oblasti onlajn platformi
za rad

SAZETAK

Pojava onlajn platformi za rad je preoblikovala postojece radne prakse, obezbeduju¢i digitalno
trZiste koje povezuje nezavisne izvodace sa kratkoro¢nim potrebama za radnom snagom. Ovo
istrazivanje predstavlja opseznu bibliometrijsku analizu novonastalog korpusa znanja u oblasti
onlajn platformi za rad, ukazujuéi na viSestruke pristupe u istrazivanju ovog novog oblika rada u
razli¢itim akademskim disciplinama. Sa skupom podataka koji se sastoji od 358 radova objavljenih
izmedu 2013. godine i avgusta 2023. godine, ova studija ukazuje na klju¢ne trendove, geograf-
sku distribuciju i nau¢na interesovanja koja karakterisu istrazivanje u oblasti onlajn platformi za
rad. Analiza otkriva konzistentan rast paznje nauc¢nika prema onlajn platformama za rad u toku
posmatranog perioda, odrazavajuéi brzu globalnu ekspanziju ovih platformi. Rezultati analize
prostorne distribucije naucnih istrazivanja nisu u skladu sa obimom koris¢enja onlajn platformi
za rad u razlic¢itim zemljama, Sto ukazuje na uticaj razlicitih kontekstualnih faktora na istrazivac-
ki interes. Studija otkriva Sirok spektar akademskih disciplina koje se bave istrazivanjem onlajn
platformi za rad, ukljucujuéi industrijske odnose i rad, menadzment, ekonomiju, sociologiju, pra-
vo i racunarske nauke. Ovaj interdisciplinarni pristup naglasava uticaj onlajn platformi za rad na
tradicionalne radne angazmane, podsticuéi istrazivanja o kompleksnoj interakciji tehnologije,
ekonomije i drustvenih aspekata. Analizirajudi uvide iz nau¢nih publikacija i evoluirajuce izazove
koje postavljaju onlajn platforme za rad, studija predlaze kriticne pravce za buduéa istrazivanja.
Raspodela zarade, nesigurnost posla i regulatorni pristupi za zastitu prava radnika u okviru gig
ekonomije identifikovani su kao klju¢ne oblasti za buduca istrazivanja. Pored toga, odnos izme-
du digitalnih platformi, algoritama i iskustva radnika, kao i dinamika inkluzivnosti unutar onlajn
platformi za rad, zahtevaju dodatnu paznju istrazivaca. Potencijal radnika na onlajn platformama
da iskoriste kolektivhu mo¢ u oblikovanju uslova rada takode se izdvaja kao jedan od bududih
pravaca istrazivanja. Dok nalazi ove studije doprinose postoje¢em korpusu saznanja o onlajn
platformama za rad, metodologija sadrzi izvesna ogranicenja. Oslanjanje na specifi¢ne klju¢ne
reci prilikom sprovodenja bibliometrijske analize moze ograniciti obuhvat radova, sto ukazuje
na potencijal za ukljucivanje veceg broja klju¢nih reci. Ukljuc¢ivanje publikacija iz razli¢itih baza
podataka i na razlicitim jezicima moze obezbediti sveobuhvatniju analizu. Bez obzira na nave-
dena ogranicenja, ova studija pruza klju¢nu osnovu za budude istrazivacke poduhvate u oblasti
onlajn platformi za rad. Ovim radom se nagladava potreba za suocavanjem sa brojnim izazovima
koje postavljaju onlajn platforme za rad, a istovremeno najavljuje transformativni potencijal ovih
platformi u oblikovanju buducénosti rada u digitalnoj eri. Kako onlajn platforme za rad nastavljaju
da se razvijaju, interdisciplinarna istrazivanja su imperativ u informisanju o pravi¢nim i odrzivim
radnim praksama.

KLJUCNE RECI

onlajn platforme za rad, gig ekonomija, bibliometrijska analiza, sistematski pregled literature,
VOSViewer
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Ukrstena diskriminacija Zena i devojcica
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U zborniku ,Ukrstena diskriminacija
Zenaidevojcica sainvaliditetom iinstru-
menti za njihovo osnazivanje” iz 2022.
godine, u izdanju Pravnog fakulteta
USnverziteta u Beogradu, publikovan je
impresivan broj (¢ak 39) radova doma-
¢ihistranih naucnika iistrazivaca koji su
ovom zanemarenom drustvenom pro-
blemu pristupali iz perspektive razlicitih
grana pravne i socoloske nauke, te soci-
jalne politike. Urednici zbornika prof. dr
Dragica Vukadinovi¢, prof. dr Ljubinka
Kovacevic¢ i prof. dr Marko Evola ¢itaoca
vec u Predgovoru upoznaju sa koncep-
tom teorije intersekcionalnosti unutar
kojeg su autori razmatrali ukrsteno dje-
lovanje razlicitih izvora diskrminacije i
krSenja prava Zena i djevojcica sa invali-
ditetom. Nadalje, autori se ne zadrzava-
juiskljucivo na konstatovanju sistemske
diskriminacije zena i djevojcica sa invali-
ditetom, vec idu korak dalje. Iznose niz
kritika na racun javnih politika, propisa
i mjera koji reguliSu pitanje invaliditeta,
diskriminacije i rodne ravnopravnosti,
kao i predloge za unapredenje prava
osoba sa invaliditetom.

Vec u prvom tekstu prvog poglavlja,
Dragica Vujadinovi¢ konstatuje da se
krsi premisa o tome da invaliditet ne

¢ini osnovu za razlikovanje ljudi u pogle-
du mogucnosti da uzivaju ljudska prava.
Naime, i pored prakti¢nih nastojanja
da se ovakva praksa prevazide, Zene s
invaliditetom (u veéoj mjeri nego mu-
Skarci) suocavaju se sa diskriminacijom
u javnoj sferi — u domenu ekonomije,
privatnom Zivotu. Autorka isti¢e da je
dati glas osobama sa invaliditetom je-
dan od nacina za poboljsanje njihovog
polozaja. Od presudne je vaznosti da
sami artikuliSu svoje potrebe, progovore
o svojim mogucénostima. Naravno, ne
smijemo zaboraviti da postoji jos jedan
uslov za moguéu kvalitativhu promjenu
— Drugi (javnost, donosioci prakti¢nih
politika, propisa i mjera) morao bi biti
raspolozen da ih Cuje i sa njima otvori
dijalog. Slican, kriticki ton pronalazimo
i u narednom tekstu kojeg potpisuje
Ivana Grgurev. Bavedi se EU kao ,va-
znim igra¢em u zastiti osnovnih ljudskih
prava”, konstatuje da legislativa drzava
¢lanica ne prepoznaje intersekcionalnu
diskriminaciju Zzena u razli¢itim sferama
drustvenog zivota. Analizirajudi sluca-
jeve diskriminacije u domenu prava na
rad koji su se nasli pred Sudom pravde
EU, Grgurev zakljucuje da su presude
nedosljedne i da je nerijetko odsutan
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jasan konceptualni okvir (npr. primje-
njuju se razlicite definicije invaliditeta).
Marko Reljanovi¢ fokus stavlja na inter-
sekcionalnu diskriminaciju u pristupu
obrazovanju i zaposljavanju Zzena sa
invaliditetom. Uz opravdano isticanje
da Zene s invaliditetom predstavlja-
ju heterogenu grupu, autor iznosi niz
predloga za smanjenje diskriminacije,
pocev od prepoznavanja i umrezava-
nja razli¢itih drustvenih aktera, preko
primjene mjera koje su se u praksi po-
kazale kao korisne, do osmisljavanja i
pra¢enja pokazatelja napretka u ovoj
oblasti. Damjan Tati¢ evaluira primjenu
preporuka Komiteta za prava osoba sa
invaliditetom u Republici Srbiji. Navodi
da je dosSlo do izvjesnog napretka: od
prepoznavanja rizika od visestruke i
intersekcionalne diskriminacije zena sa
invaliditetom u strateskim dokumenti-
ma, do pomaka u praksi (npr. u domenu
zaposljavanja). Valentina Gennadyevna
Mirkina u svom tekstu razmatra kako
visestruka diskriminacija ometa osobe
Zenskog pola sa invaliditetom u uziva-
nju ljudskih prava. Mirkina se osvrce
na prava rjesenja i praksu u pojedinim
drzavama, ukljucujuéi Rusku Federaciju,
prepoznaje klju¢ne aspekte diskrimi-
nacije i identifikuje dobre prakse koje
diskriminaciju, npr. u domenu zaposlja-
vanja, mogu ublaziti. Ljubomir Tintor
dovodi u neposrednu vezu diskrimina-
ciju zena sa invaliditetom i zastitu zi-
votne sredine, podvlacedi da su upravo
one u ekoloskim migracijama izlozene
mnogostrukim vidovima diskriminacije.
Osim toga, ovaj nas autor upoznaje i sa
zabrinjavaju¢om cinjenicom da su zene
sa invaliditetom kategorija koja nije vi-
dljiva u medunarodnim pravnim okuviri-
ma. U sljede¢em koautorskom radu Bo-
jan Stojanovi¢, Bogdan Krasi¢ i Zoran T.
Stojanovi¢ daju predgled definicija i pra-
va razli¢itih ranjivih grupa, s posebnim
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osvrtom na kontekst prisilnih migracija
i skorije okon¢ane pandemije kovid 19.
Ivana Nikoli¢ se u svom radu bavi izu-
zetno vaznom temom ¢ija je drustvena
relevantnost nazalost i dalje neupitna,
zahvaljujuéi primarno neuspjehu me-
dunarodnih pravnih normi koje nalazu
zabranu prinudne sterilizacije djevoj-
Cica i Zena sa invaliditetom. S pravom
podsjeca da je nedoborovoljni pristanak
na sterilizaciju nista drugo do li nasilje
i da ide ruku pod ruku sa uobicajenim
predrasudama o neracionalnosti ovih
zena. Nikoli¢eva analizira klju¢ne razlo-
ge zbog kojih se njihova prinudna ste-
rilizacija i nadalje sporovodi, i iznosi niz
korisnih predloga kako bi se moglo ovoj
invazivnoj praksi stati na kraj. Vasilije
Markovi¢, posebnije se bavedi koncep-
tualnim odredivanjem intersekcionalne
diskriminacije, primje¢uje dozu neodre-
denosti, i isti¢e stav da se nejasnode
u ovoj oblasti mogu prevazié¢i u nekoj
mjeri uporedivanjem sudskih slucajeva.
Milica MidzZovi¢ posebnije razraduje
temu vezanu za pravo na pristup sudu
osoba sa invaliditetom u nasem doma-
¢em zakonodavstvu. Identifikuje klju¢ne
probleme sa kojima se suocavaju na-
rocito zene sa invaliditetom, a potom
se kriticki osvrée i na neka od obiljezja
naseg pravosudnog sistema koja stoje
na putu primjene antidiskriminacionih
zakona. Osim toga, Midzovi¢ uocava da
je slaba informisanost o moguénosti da
zastite svoje pravo na ravnopravnost
jedan od faktora zbog kojih su osobe sa
invaliditetom podlozne diskriminaciji.
Naredno poglavlje posveceno je pi-
tanjima iz domena gradanskog i poro-
di¢nog prava. Katarina Dolovi¢ Bojic¢ i
Snezana Dabi¢ Niki¢evi¢ otvaraju niz
dilema koje se ti¢u ustanove liSenja
poslovne sposobnosti. Citalac moZe da
se obavijesti o odredbama koje ureduju
lisenje poslovne sposobnosti, a autorka



se bavi i onim Sto vidimo kao eticke
dileme: da li liSenje poslovne sposob-
nosti predstavlja diskriminaciju, da li
bi ukidanje ovakvog instituta dovelo
do poboljsanja polozaja osoba sa in-
validitetom? Dolovi¢ Boji¢ i Dabi¢ Niki-
¢evic iznose niz argumenata kojima se
protive konceptu prema kojem bi sva
odrasla lica treba da budu poslovno
sposobna, i tvrde da ukidanje poslovne
sposobnosti predstvalja nacin da se
sprijeci diskriminacija osoba sa invalidi-
tetom. Uros$ Novakovi¢ fokus svog izla-
ganja stavlja na nasilje nad Zzenama sa
invaliditetom u porodi¢nom i radnom
okruzenju, te u okviru ustanova socijal-
ne zastite. Isti¢e daje vulnerabilnost na
nasilje u slucaju zena sa invaliditetom
izrazita, a da su u narocito teskom po-
loZaju u pogledu moguénosti da zastite
svoja prava one zene iz ove kategorije
koje su liSene poslove sposobnosti.
Osim toga, Novakovi¢ s pravom isti-
Ce da, izuzev kroz pravnu, Zzenama sa
invaliditetom koje su vikitmizovane
nasiljem mora biti pruzena i sistemski
podrzana socijalna podrska.

Sljedeca cjelina posveéena je kom-
panijskom pravu. Ve¢ u prvom tekstu
u ovom poglavlju, Ciji je autor Neboj-
$a Jovanovié, otvara se dilema da i
preduzeda Cija je svrha profesionalna
rehabilitacija i zaposljavanje osoba sa in-
validitetom krse ustavno nacelo ravno-
pravnosti ucesnika na trziStu bududi da
po nasem zakonu uzivaju odredene eko-
nomske povlastice. Kroz analizu sistema
zaposljavanja osoba sa invaliditetom,
s posebnim osvrtom na nasu zemlju, au-
tor odlu¢no odbacuje moguénost da su
ovakva preduzeca povlas¢ena. Naime,
njihove se povlastice, kako Jovanovié
kaze, ,potiru” zbog povecanih obaveza
prema kategoriji lica koja zaposljavaju.
Tijana Kovacevi¢ govori o socijalnim
preduzedima kao o nuznoj stepenici
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zasti¢enog zaposljavanja marginalizo-
vanih grupa, ukljucujudii one sainvalidi-
tetom. Autorka prepoznaje da, i pored
niza prepreka koje stoje na putu razvoja
socijalnih preduzeca (npr. manjak finan-
sijskih sredstava, neadekvatna zakonska
regulativa), zasti¢eno zaposljavanje ima
pozitivhe ishode pocev od pruzanja
ekonomske sigurnosti zaposlenima sa
invaliditetom, preko njihovog osnaziva-
nja i van ekonomske sfere, do kreiranja
ukupne (pozitivne) drustvene atmosfe-
re i prihvatanja drugacijih.

Poglavlje o Radnom pravu i politi-
ci zaposljavanja otvara tekst Ljubinke
Kovacevi¢, koja ukazuje na prednosti i
nedostatke intersekcionalnog pristupa
diskriminaciji zena sa invalditetom pri
ostvarivanju prava na rad. Uocava da
intersekcionalnost ima kapacitet da
poboljsa polozaj Zena sa invaliditetom
na trzistu rada i da ih zastiti od diskri-
minacije, ali u isto vrijeme konstatuje
da je ovaj koncept opterecen nizom
metodoloskih poteskoda, npr. analiticke
kategorije nisu dovoljno jasno definisa-
ne a polemika izmedu razlicitih autora
se vodi oko toga da li ih treba ograni-
citi (npr. na pol, rasu, invaliditet) ili pri-
mjeniti kontekstualni pristup; takode,
nema dovoljno pouzdanih empirijskih
istrazivanja u ovom domenu. Lazar Jo-
vevski, bavedi se diskriminacijom Zena
sa invaliditetom u sferi zaposljavanja,
¢itaocu nudi na uvid kratak istorijski pri-
kaz polozaja zena sa invaliditetom na tr-
Zistu rada, prepoznaje da je u njihovom
slu¢aju rije¢ o posebnom pravnom fe-
nomenu koji bi mogao biti rijeSen kroz
sistemsku inkluziju, ali se i dalje regulise
nizom specijalnih uredbi i akata. Autor
se osvrée i na psiholoske, socioloske i
eticke aspekte diskriminacije po osnovu
pola i invaliditeta, ukazuje na one me-
dunarodne, evropske i nacionalne (Sje-
verna Makedonija) pravne okvire koji su
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imali/imaju znacajan uticaj na smanje-
nje rodne nejednakosti i diskriminacije.
Thais Guerrero Padrén nas upoznaje
sa Spanskim pravnim reSenjima koja se
ticu lica sa invaliditetom. Konstatuje da
je, i pored postojece pravne regulative
koja ide u korak sa Konvencijom o pravi-
ma osoba sa invaliditetom, ,nesto i da-
lje pogresno”. Trziste rada u ovoj zemlji
obremenjeno je nizom strukturalnih
poteskoca (visoka nezaposlenost, radna
nesigurnost) koje narocito pogadaju
Zene sa invaliditetom. Stoga su one i
nadalje suocene sa diskriminacijom u
domenu prava na rad. Vanesa Hervias
Parejo i Francisca Bernal Santamaria
pred sebe postavljaju niz zadataka sa
ciliem da ukazu na polozaj mladih Zzena
sa invaliditetom na trzistu rada uzevsi u
obzir ne samo specifi¢cne nejednakosti
i diskriminaciju, ve¢ analiziraju domete
afirmativnih mjera i inkluzivnih praksi
koje bi trebalo da obezbjede njihovo
ravnopravno ucesée na trzistu rada. Isa-
bel Ribes Moreno nastoji da odgovori
na pitanje da li je diskriminacija Zena sa
invaliditetom po osnovu zarada mit ili
ne? Podaci koje nam podastire autorka
govore o tome da su ljudi sa invalidite-
tom cesée ukljuceni u prekarni rad, kao
i da je stopa njihove nezaposlenosti visa
u poredenju sa osobama bez invalidi-
teta, s jedne strane. S druge, autorka
podvlaci da u Spaniji, ali i u drugim éla-
nicima EU, nema dovoljno podataka o
eventualnom rodnom jazu u zaradama
zaposlenih. Smatra da bi transparent-
nost u ovom domenu, kao i razvijanje
indikatora nejednakosti po osnovu zara-
da a s obzirom na invaliditet, mogla biti
od znacajne koristi u ostvarivanju prava
na rad osoba sa invaliditetom. Valen-
tina Franca i Andrijana Mitri¢ istrazuju
viktimizaciju Zena i djevojaka sa invalidi-
tetom od strane trecih lica na radnom
mjestu. One se posebnije bave ovim
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fenomenom u kontekstu visokoskolskih
ustanova u Sloveniji, primje¢uju da su
Zene sa invaliditetom osjetljivije na na-
silje od strane trecih lica, te predlazu da
se ova oblast normativno uredi. U koau-
torskom radu, Tijana Ugarkovi¢ i Marko
Jovic isticu ulogu sindikata u suzbijanju
intersekcionalne diskriminacije zena sa
invalditetom. Stoje na stavu da, iako
ove organizacije nisu prepoznate u Kon-
venciji o pravima lica sa invaliditetom,
one jesu vazan faktor za uspostavljanje
socijalnog dijaloga i vece i ravnoprav-
nije participacije na trzistu rada. Mila
Petrovi¢ analizira pravne regulative i
iz njih ishodece diskriminisuée prakse
prema osobama sa razli¢itim stepenom
invaliditeta. Autorka zakljucuje da su
pravne praznine kojima se ureduje pi-
tanje socijalnog osiguranja radnika ciji
je trajni invaliditet nastupio kao poslje-
dica povrijeda na radu ili profesionalne
bolesti, podjednako kao i onih sa di-
jelom oc¢uvanom sposobnos¢u za rad,
izuzetne, i da se zahvaljujudi njima, te
nedovoljnoj efikasnosti sistema, pro-
dukuju drustveno vulnerabilne grupe.
Jovana Raji¢ Cali¢ tretira pitanja rodne
nejednakosti osoba sa invaliditetom u
¢ijoj su osnovi predrasude o razlikama
izmedu muskaraca i zena koje utic¢u na
njihove Zivote u ranom uzrastu. Autorka
ne ostaje na ovim konstatacijama, vel
predlaze i niz prakti¢nih mjera koje bi
mogle poboljSati polozaj Zena sa inva-
liditetom, ukljucujudi i edukaciju na-
stavnika o odnosu roda i invaliditeta, te
zaposljavanje zena sa invaliditetom kao
nastavnog kadra. Mina Kuzminac osvje-
tljava problem krsenja radnih prava
Zena u slucaju trudnoce i materinjstva,
posebno podvlacedi da su zene sa inva-
liditetom u posebnom riziku od gubitka
posla tokom i nakon trudnoce. Kuzmi-
nac je stava da ovaj znacajan problem
ne moze biti rijeSen na adekvatan nacin



i pored svih pravnih normi i okvira ¢iji je
cilj da se intersekcionalna diskriminacija
ako ne ukine, a ono ublazi bez preuzi-
manja i posStovanja garancija radnih i
socijalnih prava zena sa invaldititetom.

U sljede¢em poglavlju autori se
bave socijalnim pravom i socijalnom
politikom. Filip Boji¢ ukazuje na izazo-
ve socijalnog obezbjedivanja Zena sa
invaliditetom u sistemu penzijskog i
invalidskog osiguranja, a koji su dijelom
prouzorkovani i pravnim prazninama.
Ukazuje na etiologiju marginalizacije
Zena sa invaliditetom u sferi rada i na
posljedice takvog socijalnog tretma-
na, te koristedi uporednopravni metod
daje primjere pozitivnih pravnih okvira
i praksi na medunarodom nivou, koji bi
mogli biti primjenjivi i kod nas. Marija
Dragicevi¢ daje opseznu analizu prava
lica zavisnih od tude njege i pomodi,
i ukazuje na dobre strane i manjkavosti
ovog sistema u praksi. Kao primarni
nedostatak identifikuje fragmentaci-
ju sistema, sugeriSe da rjesenja budu
zasnovana na iskustvenoj provjeri, kao
i da u njega budu inkoroporirani svi za-
interesovani akteri. Sanja Stojkovi¢ Zla-
tanovi¢ bavi se institutom porodi¢nog
njegovatelja u nasem drustvu, ukazujudi
s jedne strane na neophodnost pravne
regulative neformalne porodi¢ne njege
koja kod nas ne postoji. S druge, autor-
ka koristeci uporednopravni metod ana-
lizira pravna rjesenja u Njemackoj, Japa-
nu i Svedskoj i iz njih proistekle dobre
prakse, ukazujudi da je u uslovima eko-
nomsko-socijalnog modela kapitalizma
neophodno sistem socijalne sigurnosti
podici na nivo odrzivog modela. To sva-
kako namece i potrebu da se rekoncep-
tualizira institut neformalne porodi¢ne
njege. Kristina Balnozan se takode bavi
temom neformalne porodi¢ne njege
djevojcica i zena sa invaliditetom. Uka-
zuje kako je skorasnja pandemijska kriza
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skrenula paznju na ulogu neformalnih
njegovatelja, i predlaze niz mjera iz rad-
nopravnog i socijalnopravnog domena
kako bi se podigle njihove radne kom-
petencije i socijalna sigurnost, sto uzev
zajedno predstavlja zalogu oc¢uvanja
njihovog zdravlja bududi da je njihov
posao nerijetko emocionalnoinadruge
nacine iscrpljujudi.

Potom slijedi poglavlje posveéeno
poreskom pravu i ekonomskoj analizi
prava. Teresa Pontdn Aricha u svom
radu dotice temu intersekcionale diskri-
minacije iz perspektive Spanskog pore-
skog sistema. Primjecuje da promjene
u strukturi oporezivanja dovode do
nejednakosti, kao i da normativni ovkir
ne prepoznaje dvostruku diskriminaciju
Zena—po osnovu polaiinvaliditeta. Lidi-
ja Zivkovi¢ temu poreskog sistema i Zena
sa invaliditetom razraduje na primjeru
nase zemlje. Na osnovu opsezne analize
zakljucuje da je poreska regulativa u R.
Srbiji nedovoljno razvijena, a invaliditet
se kao kategorija rijetko diskutuje u
ovom domenu. Jovan Proti¢ u svom
radu nastoji da odgovori na pitanje da
li je sistem kvota prilikom zaposljavanja
lica sainvaliditetom efikasan. Autor sma-
tra da se sistem pokazao kao ekonomski
nedovoljno opravdan, da predstavlja
josS jedan parafiskalni teret za privatne
preduzetnike koji zbog toga nisu dodat-
no motivisani da zaposljavaju osobe sa
invaliditetom. Ipak, zakljucuje da sve nije
izgubljeno i daje predloge na koji nacin
bi se sistem mogao unaprijediti.

Osmo poglavlje nosi naziv Krivi¢no
pravo i kriminologija. U prvom radu
u ovom poglavlju Milan Skuli¢ i Vanja
Bajovic piSu o polozaju seksualno zlosta-
vljanih zena sainvaliditetom u krivicnom
zakonodavstvu i sudskoj praksi. Oni uka-
zuju na niz kontekstualnih faktora koji
lica sa invaliditetom stavljaju u vulnera-
blinu poziciju kada je rije¢ o seksualnom
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(i svim drugim oblicima) nasilja, konsta-
tuju da je viktimizacija ovih lica ucestala,
ali da se ona relativno rijetko pojavljuju
pred organima formalne socijalne kon-
trole kao zrtve, a potom se osvréu na
postojec¢a normativna rjesenja. Kazuju
da pravni okviri zastite od nasilja, uklju-
cujudi i seksualno, ostavljaju prostor
za poboljsanje, ali iznose zakljucak sa
kojim se moramo sloziti — bez drustve-
ne, ekonomske i obrazovne inkluzije,
a narocito drustvene vidljivosti, pravna
regulativa moze malo $ta da udini u
pogledu zastite osoba sa invaliditetom
od nasilja. Slicnom temom — krivi¢no-
pravnom zastitom Zena i djevojcica sa
invaliditetom — u svom radu bave se
Natasa Mrvi¢ Petrovi¢ i Dragan Obra-
dovié. Kao i Skuli¢ i Bajovi¢, i ovo dvoje
autora ukazuju na potrebe za poboljsa-
njem krivicnopravnih rjesenja, i isticu da
kvalitativhe promjene mogu da se dese
iskljuc¢ivo onda kada se promijeni dru-
Stveni odnos prema Zzenama sa invalidi-
tetom. Aleksandar Stevanovi¢ istrazuje
diskriminatorno postupanje prema oso-
bama s invaliditetom u sistemu krivi¢-
nog pravosuda (u ulozi zrtve, iliizvrsioca
krivicnog djela). Konstatuje da je zakon
uopste, pa i krivi¢ni naravno, osmisljen
da bude primjenjen na osobe koje se ne
suocavaju sa izazovom invaliditeta. Sto-
ga Stevanovi¢ apeluje da se ne samo iz
razloga humanosti, vec i ¢injenice da su
ljudi sa invalditetom najveca manjinska
grupa globalno gledano, njihov poloZzaj
pred krivicnim pravom poboljsa.

Slijedi poglavlje pod nazivom Pravo
i religija. Ono sadrzi samo jedan, ali
veoma informativan i opsezan tekst
Branka Raki¢a o polozaju zena i osoba
sa invaliditetom u avramovskim religi-
jama. Autor ukazuje na razlicit polozaj
muskarca i zena u judaizmu, hris¢anstvu
i islamu, ali u isto vrijeme konstatuje da
se takva pravila i prakse ne mogu sma-
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trati diskriminatornim iz ugla modernih
pravih pravila jer bi se u tom slucaju ko-
sila sa pravom covjeka na religijsko vje-
rovanje. Raki¢ uocava da u osnovi ove tri
vjere stoji ljubav, milosrde i jednakost,
ali da se Zene i osobe sa invaliditetom
posmatraju kao ne-ravne ostalima. Au-
tor cijeni da je takav odnos prema ove
dvije kategorije diskriminisanih nastao
iz pogresnog tumacenja svetih spisa.
Po toj, nategnutoj interpretaciji zene su
(ostale) krive za izgon iz Raja, kao Sto je
uostalom i invaliditet kazna za gresnike.
Obe kategorije se zbog toga percipiraju
kao inferiorne u pomenutim religijama,
mada avramovske religije propagiraju
sasvim drugacije vrijednosti.

Posljednje poglavlje ovog obimnog
zbornika posvecéeno je socioloskoj per-
spektivi. U prvom tekstu u ovom po-
glavlju Gordana Rajkov i Sanja Nikolin
istrazuju izuzetno vaznu temu o poli-
tickom ucescu Zena sa invaliditetom
u nasoj zemlji u kontekstu pandemije.
Konstatuju da su se marginalizovane
grupe tokom pandemije suocavale sa
intenzivnijom socijalnom izolacijom i
povecanom diskriminacijom, a istraziva-
nje koje su sprovele autorke na uzorku
osoba sa invaliditetom (N=52) pokaza-
lo je da je njihovo ucesée u birackom
procesu koji je uprilicen tokom trajanja
pandemije bilo nize nego inace. Osim
toga, Rajkov i Nikolin daju glas svojim
respondentima sa kojima su diskutovale
o predlozima povecanja inkluizivnosti
izbornog procesa. Mila Dordevic¢ otvara
jo$ jednu zanimljivu i drustveno veoma
aktuelnu temu koju mozemo reframirati
u formi pitanja: u kojoj mjeri gradski pro-
stori pripadaju Zzenama sa invaliditetom?
Polazi se od feministicke perspektive
koja postulira ideju da prostorno pomje-
ranje obezbjeduje pristup resursima, da
je javna sfera zatvorenija za Zene i da su
one optereéene geografijom straha —



nesigurnoséu koja proistice iz njihovog
subordinisanog polozaja. Takav je slucaj
narocito sa zenama sa invaliditetom jer
se suocavaju sa mnogostrukim Ffizickim
i barijerama druge vrste koje onemo-
gucavaju da ravnopravno ucestvuju u
politickom i socijalnim Zivotu grada. Na
kraju, Dordevi¢ skrece paznju na legisla-
tivna rjeSenja u okviru EU i u nasoj zemlji
koja su, kako smatra, vazna ali sama po
sebi nedovoljna za socijalnu intregaciju
Zena sa invaliditetom. Filip Miri¢ ukazuje
na jedan od klju¢nih aspekata svakodne-
vice. Rijec je o komunikaciji. Buduéida je
covjek socijalno bice, a da se ne-komu-
nicirati ne moze (jer je i ¢utanje komu-
nikacija, kako to lijepo kaze Hejli), Miri¢
u tekstu sa ¢itaocem dijeli ,kratka i jed-
nostavna pravila dijaloga sa Drugima”.
Osim toga, autor nam skreée paznju na
nalaze istrazivanja o zloupotrebi jezika
vezanog za invaliditet, ali bez osvrta
na zloupotrebu politicke korektnosti u
ovom domenu, koja kao i ,nekorektni
jezicki stil” ima svoje drustvene funk-
cije i implikacije. Pavle Novevski pricu
o diksursima podize na makronivo u
svom tekstu u kojem se bavi odnosom
izmedu medija i diskriminacije prema
zenama sa invaliditetom. Konstatuje
da medijski prostor nije rezervisan za
marginalizovane grupe, da njihov glas
rijetko kad cujemo, zakljucuje da je to
jedan od nacina na koji se produbljuje
diskriminacija onih na marginama i daje
niz preporuka koje bi trebalo da pobolj-
$aju ukupni drustveni poloZaj, posebno
Zena sa invalditetom.

Da sumiramo: kroz deset poglavlja
autorke i autori nude znacajne uvide u
realne poteskode sa kojima se suocavaju
zene sa invalditetom, pred nas iznose
postojece pravne regulative, kriticki se
osvréu na takva rieSenja i nude predloge
kako unaprijediti polozaj ovih osoba.
lako citaoca moze u prvom trenutku od-
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biti izuzetna obimnost Stiva, to je ujed-
no i njegova primarna prednost. Onaj
koga zanima kriminoloska dimenzija,
moze se baviti samo njome, kao i onaj ko
bi volio viSe saznati o religijskoj ili socio-
loskoj persektivi. Interdisciplinarnost i
komparativna perspektiva, kao i teorijski
okvir koji rod i invaliditet percipira kao
izvor intersekcionalne diskriminacije
omogucavaju da steknemo Siru sliku o
jednoj od marginalizovanih grupa. Osim
toga, nekoliko autora donosi glas lica na
koje se preporuke odnose, primjenjujudi
jedinu logi¢nu i dugoroc¢no gledano (u
pogledu poboljsanja polozaja) efikasnu
staregiju svih marginalizovanih grupa
— ne o nama bez nas! Ovom treba do-
dati svakako i ozbiljnost Stiva — kvalitet
objavljenih radova je visok, najvedi broj
je dostupan na engleskom jeziku Sto ¢e
nesumnjivo povedcati Citalacku publiku.
Konacno, da na racun ovog zaista vrijed-
nog zbornika ne budu izrecene iskljucivo
pohvale, ukaza¢emo na dva detalja za
koja nam se ¢ini da nisu dovoljno ak-
centovana. O njima govorimo iz ugla
sociologa koji se bavi istrazivanjem mar-
ginalizovanih grupa. Prvi osvrt tic¢e se
specifi¢nosti teme: rijec¢ je o Zenama
i djevojc¢icama sa invaliditetom. lako
nema posebne potrebe da isticemo da
je intersekcionalna diskriminacija Zena
i djevojcica sa invaliditetom relevantna
drustvena tema, nas je stav da svaka
podjela unutar marginalizoavne grupe
(u ovom slucaju ona se odnosi na rod)
dijeli njeno tjjeloi ne doprinosi pobolj-
sanju polozaja ni zena ni djevojcica ni
muskaraca. Druga nasa opaska odnosi
se na participatorna istrazivanja, pa
odatle i poziv da se ona c¢esce ukljucuju
u razmatranje ovakvih ozbiljnih, drustve-
no osjetljivih i relevantnih pitanja, kao i
da se medu istrazivac¢ima nadu i oni koji
se bave sociologijom — naukom koja je
najpozvanija da kritikuje drustvo.
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Sve u svemu, urednike i autore tre-
ba pohvaliti za otvaranje ovako vazne
drustvene teme, a onima koji se njome
posebnije bave, toplo preporuditi da se
o pravnim rjeSenjima, sudskoj praksi,
drustvenom poloZaju i tretmanu Zena
sa invaliditetom, te preporukama kako
ga poboljsati obavijeste u zborniku ,Ukr-
Stena diskriminacija zena i devojcica sa
invaliditetom i instrumenti za njihovo
osnazivanje”.
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International Conference

The Right to (Digital) Platform Work:
Is Everybody Welcome on Board?

Belgrade, 21-22 June 2023

The conference was organised as a hy-
brid event by the Institute of Economic
Sciences in Belgrade and the Public Pol-
icy Research Centre, a Belgrade-based
think tank. It was held under the auspic-
es of COST Action CA21118 — Platform
Work Inclusion Living Lab (P-WILL). The
conference addressed the challenges
and opportunities associated with digi-
tal platform work and explored ways to
ensure fair and inclusive practices within
this emerging sector.

The conference had several primary
objectives. Firstly, it aimed to increase
awareness regarding the rights and
working conditions of individuals in-
volved in digital platform work. Second-
ly, it sought to analyse the influence of
digital platforms on both the labour
market and the broader economy. Ad-
ditionally, the conference aimed to
facilitate discussions surrounding reg-
ulatory frameworks and policy choices
that can ensure equitable and inclusive
conditions for digital platform workers.
Lastly, it aimed to promote dialogue
among policymakers, researchers, in-
dustry representatives, and civil society
organisations on these crucial issues.

The conference provided a compre-
hensive platform for in-depth explora-

tion and discussion of critical aspects
of digital platform work. It effectively
raised awareness about the rights and
working conditions of individuals en-
gaged in this rapidly evolving sector.
By delving into the profound impact
of digital platforms on both the labour
market and the broader economy, the
conference offered valuable insights
for researchers and policymakers alike.
One notable aspect of the conference
was its thorough exploration of regula-
tory frameworks and policy alternatives
aimed at promoting fairness and inclu-
sivity within the realm of digital plat-
form work. This aspect was particularly
beneficial for the academic community,
providing a solid foundation for future
research endeavours in this dynamic
field. The conference’'s emphasis on
fostering meaningful dialogue further
enriched the discourse, allowing for
the cross-pollination of ideas and the
cultivation of a collaborative spirit. By
seamlessly integrating the expertise
of policymakers, industry leaders, re-
searchers, and civil society represent-
atives, the conference exemplified a
holistic approach to addressing the
multifaceted challenges posed by digital
platform work.
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The work of 30 speakers was dis-
cussed across eight panels. Presenta-
tions covered a wide range of topics,
including labour market dynamics, the
economic impact of digital platforms,
legal perspectives on platform work,
and worker well-being. The research
presentations provided valuable insights
and stimulated discussions among the
participants.

The first day of the conference began
with a welcoming address by Isidora
Beraha, head of the Sector for Basic
Research and Senior Research Associate
at the Institute of Economic Sciences,
and Branka Andelkovi¢, co-founder and
programme director of the Public Policy
Research Centre and P-WILL Action Vice
Chair. Valentina Vukmirovi¢, a research
associate at the Institute of Economic
Sciences and a member of the P-WILL
Management Committee representing
Serbia, presented details of the confer-
ence’s agenda.

The first panel, “Inclusive employ-
ment on (digital) labour platforms: can
they assist in solving unemployment
issues?” was initiated with a presentation
by Jelena Starcevi¢ from the School of
Labour Studies at McMaster Univer-
sity, Canada. Her presentation, titled
“Platform Work and Labour Market
Institutions: Can Digital Labour Plat-
forms Break the Vicious Circle of Long-
Term Unemployment in Transitioning
Countries?” explored the potential of
digital labour platforms to disrupt the
enduring cycle of long-term unemploy-
ment while examining their relationship
with labour market institutions. The
second presentation in the panel, titled
“People with Disabilities and Work on
Digital Work Platforms as a Path to an
Independent Life,” was delivered by
researchers from the Institute of Eco-
nomic Sciences: Milena Lazi¢, Valentina
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Vukmirovi¢, and Jelena Banovi¢. Their
presentation highlighted the potential
of online labour platforms in facilitat-
ing increased independence through
enhanced employment prospects for
individuals with disabilities. Concluding
the panel, Elvisa Drishti and Brikena
Kapisyzi from the Faculty of Economy,
University of Shkodra “Luigj Gurakuqji,”
along with their colleague Bresena Ko-
pliku from the Faculty of Social Sciences,
University of Shkodra “Luigj Gurakugi,”
Albania, presented “School-to-Work
Transitions and Platforms in the Alba-
nian Labour Market.” This presentation
delved into the dynamics of school-to-
work transitions in the context of the
Albanian labour market, with a particular
focus on the role of digital platforms.
Following the presentations, there was
an interactive 10-minute Q&A session,
with the first panel moderated by Tanja
Jakobi, executive director of the Public
Policy Research Centre and Co-Leader of
P-WILL Working Group 4.

The second panel, “Platform econo-
my intersectional gender perspective”,
commenced with a presentation by Jing
Hiah, P-WILL Working Group 1 co-leader
from the Department of Law, Society &
Crime at the Erasmus University Rotter-
dam. Her presentation “New mobilities
or persistent inequalities? Exploring the
intersections of migration, gender, race/
ethnicity in paid domestic and care work
in the platform economy” shed light
on the complex intersections of migra-
tion, gender, and race/ethnicity within
the platform economy, specifically in
the context of paid domestic and care
work, to assess whether it perpetuates
existing inequalities or presents new
opportunities for mobility. The second
presentation of the panel, “Platform
Patriarchy? Gender and Fairwork in the
Platform Economy”, was delivered by



Anjali Krishan from the Oxford Internet
Institute. The presentation investigated
the presence and implications of gen-
der-related issues within the platform
economy, focusing on aspects related to
fairness and work conditions, shedding
light on potential “platform patriarchy”
dynamics. The panel was concluded
by Alesandra Tati¢, affiliated with the
Ecole des hautes études en sciences
sociales and Centre Norbert Elias. Her
presentation “Building Resilient Com-
munities through Feminist Unionizing
in the Platform Economy — The Case
of Household and Care Workers in Cat-
alonia” focused on the experiences and
activism of women house workers and
caregivers, particularly members of the
Sindihogar union in Barcelona, as they
confront systems of oppression related
to housework and caregiving, emphasis-
ing their diverse backgrounds and the
impact of COVID-19 on their feminist
community. These insightful presenta-
tions set the stage for an engaging
10-minute interactive Q&A session. The
second panel was moderated by Maria-
cristina Sciannamblo from the Sapienza
University of Rome — Department of
Communication and Social Research,
who facilitated the exchange of ideas
among the panellists and the audience.

The third panel, “Gigmetar™ South
East Europe — how good it is in cap-
turing inequality”, provided a compre-
hensive exploration of the platform’s
effectiveness in capturing inequality
across various dimensions. The session
commenced with an introduction to
the Gigmetar™ report by Zoran Kalini¢,
a member of the Gigmetar team and full
professor of the Faculty of Economics
at the University of Kragujevac. Subse-
quently, associate professor Vladan lva-
novi¢, also from the Faculty of Econom-
ics at the University of Kragujevac and a
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member of the Gigmetar team, delved
into the critical aspect of “Professions
and Pay,” shedding light on the plat-
form’s ability to analyse disparities in this
domain. Following this, the discussion
expanded to include the intersection of
pay and gender, with insights provided
by Branka Andjelkovi¢ and Tanja Jakobi
from the Public Policy Research Centre.
Together, these presentations offered
a comprehensive overview of Gigme-
tar™'s potential to address inequalities
in Southeast Europe. The moderator of
the third panel was Ljubivoje Radonji¢
from the Public Policy Research Centre.

The fourth panel titled “Ensuring Fair
Competition in Digital Labour Platforms:
Can We Mitigate Inequality Traps?” held
promise for shedding light on several
pertinent topics. The discussion com-
menced with an examination of ways
to enhance the fairness of platform
work, drawing valuable lessons from
a Europe-wide dialogue on the future
of work. This segment was presented
by Jovana Karanovi¢ from the Rotter-
dam School of Management and Jelena
Sapi¢ from Reshaping Work. Following
this, Laura Valle Gontijo, representing
the Faculty of Sociology at the Univer-
sity of Brasilia in Brazil, delved into the
intricacies of platform work and piece
wages. The session also reflected on the
importance of preserving the dignity of
work within the realm of digital labour
platforms, with insights provided by
Brikene Dionizi, and Elvisa Drishti, from
the Economic Faculty, the University of
Shkodra “Luigj Gurakuqi”, and their col-
league Bresena Kopliku, who works at
the Faculty of Social Sciences, University
of Shkodra “Luigj Gurakugi”, Albania.
The presentations were followed by
an interactive 10-minute Q&A session.
The panel discussion was facilitated by
Melissa Renau Cano, representing the

STANOVNISTVO, 2023, 61(2), 219-224



222 | Osvrtiikomentari: The Right to (Digital) Platform Work: Is Everybody Welcome on Board?

Internet Interdisciplinary Institute at the
Open University of Catalonia in Spain.
The final panel of the inaugural con-
ference day, titled “How Platforms Uti-
lise Failures of Labour Markets in Times
of Crisis?”, addressed a critical inquiry
regarding the adaptability of digital
labour platforms during periods of cri-
sis. The discourse commenced with a
focused examination of the impact of
the new Serbian national Strategy on
SMEs and entrepreneurship on platform
employment, as presented by Milos Mi-
losavljevi¢, an associate professor at the
Faculty of Organisational Sciences, Uni-
versity of Belgrade, Serbia. Against the
backdrop of the COVID-19 pandemic,
Liva Grinevica, representing the Latvian
Council of Science, Latvia, explored the
potential of remote work platforms as
aviable avenue for labour market entry.
Additionally, the session delved into the
intersection of digital technologies and
female workers within the platform
work domain, featuring insights from
Esra Kabaklarli, associated with Selcuk
Universitesi in Konya, Turkey. Follow-
ing these presentations, an engaging
10-minute interactive Q&A session was
moderated by Valentina Vukmirovi¢,
a research associate at the Institute of
Economic Sciences, providing the audi-
ence with a dynamic exchange of ideas.
The second day of the conference
began with a comprehensive review
of the key insights gleaned from the
preceding day, laying a sturdy founda-
tion for the subsequent discussions.
The rapporteur was Tanja Jakobi from
the Public Policy Research Centre, who
adeptly encapsulated the salient points
that emerged during the initial day’s
deliberations, thus offering attendees
a holistic perspective on the proceed-
ings. Moreover, a concise preview of
the second-day agenda was provided,
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effectively priming the atmosphere for
the ongoing exploration of pivotal con-
ference themes and the continuation of
fruitful dialogues.

The second day of the conference
was opened with a panel titled “Equal-
izing Freelancers’ Rights: Creating a
Regulatory Framework for (Digital) Plat-
form Work”. The panel raised a pivotal
question: Can we bridge the gap in rights
between freelancers and other workers
through the establishment of a regulato-
ry framework for (digital) platform work?
This inquiry served as the cornerstone
for discussions encompassing various
facets of platform employment. Sanja
Stojkovi¢ Zlatanovié, senior research
associate from the Institute of Social
Sciences — Centre for Legal Research
in Belgrade, initiated the dialogue by
sharing valuable insights through a pres-
entation titled ‘Flexibilisation, Platfor-
misation, and Autonomisation’ of an
Employment Relationship — Lessons
Learned So Far. Tamara Petrovi¢, rep-
resenting the Association of Internet
Workers (Srb. Udruzenje radnika na
internetu) in Belgrade, underscored the
imperative of enhancing working con-
ditions for freelancers and the pressing
need for requlatory measures specific to
(digital) platform work in the Western
Balkans. Meanwhile, Zuzanna Kowalik,
affiliated with the Institute for Structural
Research at the University of Warsaw,
provided evidence shedding light on
job quality disparities between migrant
and native gig workers, focusing on the
case of Poland. The presentations were
followed by an interactive 10-minute
Q&A session. Branka Andelkovi¢, from
the Public Policy Research Centre, mod-
erated the session by facilitating the
exchange of ideas and perspectives on
the regulation of platform work and its
implications for worker rights.



The second panel of the day high-
lighted the importance of inequality
mitigation by posing a fundamental
question: Who are the stakeholders
involved in shaping the landscape of
digital work? This session brought to-
gether diverse perspectives to shed
light on this pressing issue. Aleksandar
Kovacevi¢, from the Faculty of Political
Science, University of Belgrade, delved
into the vital role played by trade unions
in navigating the ongoing digitisation of
work processes within Serbia. Tamara
Gavri¢, serving as the Upwork ambassa-
dor, offered a unique platform-centric
viewpoint, providing valuable insights
from the perspective of digital work
platforms. Furthermore, P-WILL Action
Chair Mayo Fuster Morell, faculty asso-
ciate at the Berkman Klein Center for
Internet and Society at Harvard Univer-
sity, and Dimmons, director of research
at the Internet Interdisciplinary Institute
of the Open University of Catalonia,
delved into the complexities of platform
equality and its intricate relationship
with policymaking, as exemplified by
the co-creation working group of the
Sharing Cities Summit and the Mat-
chimpulsa programme in Barcelona.
Her comprehensive discussion served
as a vital contribution to the ongoing
discourse surrounding inequality miti-
gation, reflecting on the perspectives
of different members of the platform
economy ecosystem. Ljubivoje Radonjic¢,
from the Public Policy Research Cen-
tre, moderated the session and guided
the participants through an interactive
10-minute Q&A session that followed
the presentations.

The concluding panel of the second
conference day, “Brain Drain and Online
Platform Work as Transitional Option”,
delved into the evolving dynamics of
labour migration and its connection to
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digital work platforms. The first pres-
entation, by Bresena Kopliku from the
Faculty of Social Sciences and Brikene
Dionizi from the Faculty of Economy,
University of Shkodra in Albania, exam-
ined the influence of digital work on
the changing patterns of migration in
Albania. This study provided valuable
insights into the role of online plat-
form work as a transitional option in ad-
dressing the brain drain phenomenon.
Slobodan Golusin, from the Central
European University in Vienna, Austria,
explored the integration of Serbian
software developers into the global
labour market through digital labour
platforms, shedding light on the po-
tential for reversing brain drain trends.
Furthermore, Ahmet Yaman, a visit-
ing research fellow at Lund Universi-
ty, Sweden, and assistant professor at
Tarsus University, Turkey, discussed
the co-creation model as a potential
solution to unemployment, illustrated
through the case of the Mersin Virtual
Employment Fair Platform in Turkey.
Jelena Sapi¢, from Reshaping Work,
moderated the session, facilitating an
enriching exchange of perspectives on
the intersection of brain drain, labour
migration, and online platform work.
These presentations collectively con-
tributed to a deeper understanding of
the role of digital work platforms in
addressing labour migration challenges
and fostering transitional employment
opportunities.

The conference was closed with a
session that encapsulated collaborative
efforts and paved the way for future
directions within the P-WILL commu-
nity. Mayo Fuster Morell, in her role
as the P-WILL Action Chair, fervently
emphasised the action’s core mission of
advancing gender equality and nurtur-
ing inclusivity within the ever-evolving
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platform economy, aligning seamlessly
with the principles embedded in the EU
Pillar of Social Rights and the Sustainable
Development Goals. In the course of
the presentation, she also shed light on
the roadmap that lies ahead for P-WILL,
delineating the path toward future ac-
tion and meaningful impact. Following
this, Aida Hani¢, a research associate
at the Institute of Economic Sciences,
delivered a presentation with the aim
of spotlighting the Institute’'s ongoing
international collaborations within the
framework of research projects. Her
presentation underlined the Institute’s
dedication to cultivating international
scientific partnerships and establishing
further connections. Additionally, she
shed light on the Institute’'s commit-
ment to providing researchers with the
opportunity to publish their findings in

the Institute’s journals. To wrap up this
informative session, Branka Andelkovi¢,
representing the Public Policy Research
Centre, provided closing remarks. Her
presentation underscored the commit-
ment to collaborative research within
the P-WILL community but also served
as a platform for outlining the future
steps and directions of this COST action.
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ljubinka@ius.bg.ac.rs

Associate Professor | Institute for Sociological Research, Faculty of Philosophy,
University of Belgrade, Belgrade | milanaljubicic@yahoo.com

Associate Professor | Faculty of Organizational Sciences, University of
Belgrade, Belgrade (Serbia) | milosavljevic.milos@fon.bg.ac.rs

Principal Research Fellow | Centre for Legal Research, Institute of Social
Sciences, Belgrade (Serbia) | hmujovic@idn.org.rs

Research Associate | Institute of Comparative Law, Belgrade, Belgrade
(Serbia) | m.reljanovic@iup.rs

Associate Professor | University of Cadiz, Cadiz (Spain) | isabel.ribes@uca.es

Associate Professor | Ss. Cyril and Methodius University, lustinianus Primus
Law Faculty, Skopje (North Macedonia) | a.ristovski@pf.ukim.edu.mk

Assistant professor | Faculty of Law, University of Miskolc, Miskolc (Hungary)
| bernadett.solymosi-szekeres@uni-miskolc.hu

Research Associate | Centre for Legal Research, Institute of Social Sciences,
Belgrade (Serbia) | rsovilj@idn.org.rs

Assistant | Faculty of Organizational Sciences, University of Belgrade,
Belgrade (Serbia) | zeljko.spasenic@fon.bg.ac.rs

Senior Research Associate | Centre for Legal Research, Institute of Social
Sciences, Belgrade (Serbia) | sanjazlatanovic1@gmail.com

Associate Professor | Labour and Social Security Law, Faculty of Law University
J. J. Strossmayer, Osijek (Croatia) | hspadina@pravos.hr

Research Associate | Institute of Economic Sciences, Belgrade (Serbia) |
valentina.vukmirovic@ien.bg.ac.rs
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UPUTSTVO ZA AUTORE

USLOVI ZA PREDAJU RUKOPISA
Podnosenje rukopisa vrsi se iskljucivo elektronski na sledecoj internet adresi:
http://idn.org.rs/ojs3/stanovnistvo/index.php/STNV/about/submissions

Kao deo postupka prijave priloga, autori su duzni potvrditi skladnost priloga koji prijavljuju sa svim
sledeéim stavkama. Autorima koji se ne pridrzavaju ovih smernica prijave mogu biti vracene.

v Rad koji prilazem nije ranije objavljivan, niti se nalazi u procesu razmatranja u drugom ¢asopisu
(ili je objasnjenje obezbedeno u komentarima uredniku).

v Datoteka rukopisa koji podnosim je u formatu Microsoft Word docx.

v Tekst je napisan na engleskom ili latinicnom pismu srpskog jezika (ukljucujuéi sve knjizevne
varijante nekadasnjeg srpskohrvatskog), ima jednostruki prored, koristi standardni font, npr.
Calibri veli¢ine 10; koristi kurziv umesto podvlacenja, dok su ilustracije, tabele i prilozi smesteni
unutar teksta na odgovaraju¢im mestima, a ne na kraju.

Gde god je moguce, DOI brojevi / URL referenci su prilozeni.

Tekst se pridrzava stilskih i bibliografskih uslova navedenih u Uputstvu za autore.

Graficki, kartogrami, slike i ilustracije dostavljeni su i kao zasebni fajlovi (PDF vektorski fajl).
Informacije o autorima (i zahvalnice) navedene su iskljucivo u zasebnoj Word datoteci.

Predavanjem rukopisa redakciji Casopisa Stanovnistvo autori se obavezuju na postovanje Obaveza
autora navedenih u Uredivackoj politici.

AN NN

PODNOSENJE RUKOPISA - SMERNICE ZA AUTORE

Prilikom podnosenja rukopisa, autori garantuju da rukopis predstavlja njihov originalan doprinos,
da nije ve¢ objavljen, da se ne razmatra za objavljivanje kod drugog izdavaca ili u okviru neke druge
publikacije, da je objavljivanje odobreno od strane svih koautora, ukoliko ih ima, kao i, precutno ili
eksplicitno, od strane nadleznih tela u ustanovi u kojoj je izvrSeno istrazivanje.

Autori snose svu odgovornost za sadrzaj podnesenih rukopisa, kao i validnost eksperimentalnih re-
zultata, i moraju da pribave dozvolu za objavljivanje podataka od svih strana uklju¢enih u istrazivanje.
Autori koji Zele da u rad ukljuce slike ili delove teksta koji su ve¢ negde objavljeni duzni su da za to
pribave saglasnost nosilaca autorskih prava i da prilikom podnosenja rada dostave dokaze da je takva
saglasnost data. Materijal za koji takvi dokazi nisu dostavljeni smatrace se originalnim delom autora.

Autori garantuju da su kao autori navedena samo ona lica koja su znacajno doprinela sadrzaju ruko-
pisa, odnosno da su sva lica koja su znacajno doprinela sadrzaju rukopisa navedena kao autori.

Nakon prijema, rukopisi prolaze kroz preliminarnu proveru u redakciji kako bi se proverilo da liispunja-

vaju osnovne kriterijume i standarde. Pored toga, proverava se da li su rad ili njegovi delovi plagirani.

Samo oni rukopisi koji su u skladu sa datim uputstvima bice poslati na recenziju. U suprotnom, rukopis

se nele dalje razmatrati, o Cemu se autori obavestavaju.

Neophodno je otpremiti dva Word dokumenta prilikom podnosenja rukopisa:
1) Dokument (npr. Tekst.docx) koji sadrzi glavni tekst rukopisa bez ikakvih informacija o auto-
rima i zahvalnica treba otpremiti kao ‘Tekst ¢lanka’ odabirom ove opcije iz padaju¢eg menija
sastavnih delova rada pod stavkom ‘Dostavljanje dokumenta predaje’.
2) Dokument (npr. Autori.docx) koji sadrzi informacije o svim autorima (ukljucujuci njihova puna
imena i afilijacije — akademske titule, istrazivacke/naucne pozicije, e-mail adrese, kao i ORCID
brojeve) i izraze zahvalnosti (ako postoje) treba otpremiti kao ‘Afilijacije’ odabirom ove opcije
iz padaju¢eg menija sastavnih delova rada pod stavkom ‘Dostavljanje dokumenta predaje’. In-
formacije o svim autorimai eventualne izraze zahvalnosti neophodno je unetii kroz web formu
prilikom podnosenja rukopisa. Jedan autor mora biti identifikovan kao autor za korespondenciju.
Ukoliko je nakon prihvatanja rukopisa doslo do promena prvobitno navedenih afilijacija, imajte
na umu da one ne mogu biti uzete u obzir.

http://idn.org.rs/ojs3/stanovnistvo/index.php/STNV
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Tehnicko uputstvo za pripremu rukopisa

e Autorisu duzni da se pridrzavaju uputstva za pripremu radova. Rukopisi u kojima ova uputstva nisu
postovana bice odbijeni bez recenzije.

e Radovi treba da budu napisani na engleskom ili latinicnom pismu srpskog jezika (ukljucujuéi sve
knjizevne varijante nekadasnjeg srpskohrvatskog) i da sadrze prosireni rezime na engleskom (za
radove na srpskom) odnosno na srpskom (za radove na engleskom).

e Za obradu teksta treba koristiti program Microsoft Word (2013 i noviji). Rukopis treba da bude
podnet kao datoteka tipa docx. Format teksta treba da bude Sto jednostavniji.

e Dabiste lakse pripremili svoj rukopis, preuzmite sa sajta Word-ov predlozak u dotx formatu, koji
sadrzi ve¢ definisane stilove i autorske smernice.

e Koristiti jednostruki prored uz obostrano poravnanje. Gde god je podesno, treba koristiti kurziv,
supskripte, superskripte, kao i pogodnosti tekst procesora za prikazivanje jednacina. Dozvoljena su
dva nivoa podnaslova. Fusnote se obeleZavaju sukcesivno arapskim brojevima. Reference citirane
u tekstu nikako ne navoditi u fusnotama, vec iskljucivo u spisku referenci.

e Prilikom prvog uvodenja skracenice ili akronima, obavezno u zagradi navesti pun naziv. U rukopisima na
srpskom jeziku, imena stranih autora se pisu transkribovano, dok se u zagradi navodi njihov originalni
oblik. U radovima na engleskom jeziku, britanska i americka varijanta pravopisa se tretiraju ravnopravno.

o Clanak moze imati najvie 8.000 re¢i, $to ukljucuje sazetak na jeziku glavnog teksta, ali ne i spisak
literature i opsirniji rezime na engleskom (za radove na srpskom). U izuzetnim slucajevima, redakcija
moze odobritii duze radove. Ostali prilozi mogu biti duzine do 2.500 reci. U odredivanju duzine tek-
sta, graficki prilozi (tabele, grafikoni, kartogramiisl.) se racunaju kao 400 reci (cela strana) odnosno
200 reci (pola strane).

e Stil pisanja i jezicka kompetencija mogu biti kratko komentarisani u procesu recenziranja; sitnije
propuste koriguje lektor; medutim, ¢lanci koji obiluju slovnim i gramatickim greskama ne mogu se
prihvatiti za objavljivanje. Koristiti rodno neutralan jezik.

e Preporucujemo da clanke dostavljate na engleskom jeziku, jer su takvi radovi vidljiviji i imaju veée
$anse da budu citirani. Neophodno je da kvalitet engleskog bude na visokom nivou, jer redakcija vrsi
samo korekturu teksta.

Clanak treba da bude strukturiran na slede¢i nacin: naslov, sazetak, klju¢ne redi, glavni tekst (uvod,
metodi, rezultati, diskusija i zakljucak), spisak referenci, spisak tabela i ilustracija (ako postoje) i opSirniji
rezime na engleskom (za radove na srpskom) odnosno na srpskom (za radove na engleskom).

Naslov opisuje ¢lanak i/ili glavne odnose izmedu varijabli; treba da bude jasan sam po sebi i ne preterano
dugacak (do 10 redi). Ako je moguce, treba izbegavati upotrebu skraenica u naslovu.

Sazetak daje kratak i jasan rezime ¢lanka (od 150 do 200 redi), odrazavajudi osnovnu strukturu rada
(predmet i cilj, metodi, rezultati i zakljucak), uz upotrebu termina koji se ¢esto koriste za indeksiranje
i pretragu u referentnim periodi¢nim publikacijama i bazama podataka. U sazetku ne treba navoditi
reference. Sazetak treba da bude napisan na istom jeziku na kojem je napisan tekst ¢lanka.

Kljucne reci (pojmovi, geografske lokacije, rezultati) navode se u posebnom redu ispod sazetka i moraju
biti relevantne za temu i sadrzaj rada. Dobar izbor klju¢nih reci preduslov je za ispravno indeksiranje
rada u referentnim periodi¢nim publikacijama i bazama podataka. Navesti pet kljuénih reéi odnosno
deskriptora na jeziku rada.

Tekst ¢lanka bi trebalo da ima sledecu strukturu odeljaka: uvod, metodi, rezultati, diskusija i zakljucak
(ne nuzno pod ovim nazivima). U zavisnosti od sadrzaja i kategorije ¢lanka, mogude je izostaviti neke
od odeljaka. Na primer, kod preglednog ¢lanka, mogude je izostaviti odeljke o metodima i rezultatima,
dok naucna kritika ili polemika moze ukljuciti samo odeljke o motivima rada, konkretnim istrazivackim
problemima i diskusiju.

e Uvod opisuje istrazivacki problem, sumira relevantna prethodna istrazivanja u logickom i kritic-
kom maniru, vodi ¢itaoca ka glavnom istrazivackom pitanju ¢lanka; jasno formuliSe predmet i
cilj istrazivanja, kao i postojece nalaze i teorije koje prikazano istrazivanje testira ili pokusava da
nadogradi.
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e Odeljak 0 metodu (metodima)treba da pokaze kojim postupcima se postize cilj naveden u ¢lanku;
jasno opisuje empirijski plan istrazivanja, uzoracki postupak, koris¢ene podatke, mere, instrumente
i postupke (novi metodi bi trebalo da budu opisani detaljnije); moze poceti hipotezom; moze
biti podeljen u odgovarajuce pododeljke.

e Rezultati: Obrada podataka i statisti¢ka analiza treba da budu jasno izloZzene (narocito u slucaju
novihili retko koris¢enih postupaka); odeljak, takode, moze biti podeljen u prikladne pod-odelj-
ke. Rezultate treba prikazati u logi¢kom nizu; pored numeri¢kog prikaza statisticke analize, autori
treba da ukljuce i narativno objasnjenje nalaza, dok interpretaciju treba ostaviti za diskusiju.

o Diskusijasadrziinterpretaciju dobijenih rezultata, koja treba da bude u kontekstu modela, teorija
i nalaza prikazanih u uvodu; ovaj odeljak, opciono, moze biti podeljen u pod-odeljke sa konciznim
podnaslovima. Treba jasno specifikovati koja su od ranijih istrazivanja podrzana, osporena ili
unapredena nalazima prikazanim u radu, a zatim, ako je moguce, ponuditi nove modele ili okvire
za ostvarene nalaze; dati samo logicke tvrdnje na osnovu prikazanih nalaza. Treba izbegavati
pretrpavanje ovog odeljka preteranim citiranjem i dugackim reinterpretacijama literature, veé
se fokusirati na svoje nalaze. Treba izbegavati zakljucke za koje nije obezbedeno dovoljno is-
trazivackih podataka. Izuzetno, odeljci o rezultatima i diskusiji mogu se kombinovati u jednom
zajednickom pod nazivom Rezultati i diskusija.

e Zakljucak mora biti u zasebnom odeljku, koji bi trebalo da iskaze kako je prikazano istrazivanje
unapredilo postojece nau¢no znanje; trebalo bi da pruzi opsti, kratak i prikladan rezime, najvise
do dve strane, predstavljenih nalaza. Zaklju¢ak ne sme da bude puko ponavljanje delova sazetka.
Diskusija zajedno sa zakljuckom moze obuhvatiti i do 30% ¢lanka, ali u svakom sluéaju ova dva
odeljka zajedno ne bi trebalo da budu kra¢a od uvoda.

Reference se navode iskljuc¢ivo na latini¢nom pismu kako bi se indeksnim bazama omogudilo brzo i ta¢no
indeksiranje, a globalnom auditorijumu lako razumevanje. Spisak referenci treba da sadrzi samo publi-
kacije koje su citirane u tekstu. Navedene publikacije treba da budu poredane po abecednom redu, bez
numeracije, i da ukljuc¢uju imena (prezime i pocetno slovo imena) svih autora. Ukoliko citirana referenca
ima osam ili vise autora, u spisku se navode imena prvih Sest autora, zatim (...) i ime poslednjeg autora.
Pozeljno je da vedina referenci bude novijeg datuma, demonstrirajuéi aktuelni nau¢ni znacaj prikazanog
istrazivanja. U slucaju navodenja vise radova istog autora, najpre se navodi najranije objavljeno delo.
Autori bi trebalo da ogranice broj citiranih referenci tako Sto ¢e se pozivati samo na najrelevantnije
radove. Cirili¢ne reference obavezno transkribovati na latinicu. Gde god je dostupan, na kraju reference
obavezno navesti njen DOI broj ili URL. Stanovnistvo koristi APA stil za uredivanje spiska referenci.

Stanovnistvo toplo preporucuje autorima da koriste softver za upravljanje referencamakao Sto su Zo-
tero, Mendelei i Endnote. Ovi softverski programi su neprocenjivi alati koji mogu u velikoj meri olaksati
proces upravljanja citatima. Koriste¢i dodatke za citate, autori mogu jednostavno da izaberu odgovarajuci
Sablon ¢asopisa kada pripremaju svoj ¢lanak, omogucavajudi automatsko formatiranje citata i bibliografija
u propisanom stilu ¢asopisa. Da bismo obezbedili besprekornu integraciju vasih referenci u vas rukopis,
snazno apelujemo na autore da iskoriste prednosti ovih alata. Na taj nacin, autori ne samo da ¢e ustedeti
dragoceno vreme i trud, ve¢ ¢e i minimizirati rizik od gresaka pri citiranju. Kao koristan resurs, Zotero
stil za Stanovnistvo je lako dostupan za preuzimanje, omogudavajudi autorima da efikasno i precizno
formatiraju svoje citate i reference u skladu sa smernicama naseg ¢asopisa.

e Primeri za navodenje razlicitih vrsta radova:

» Monogrdfije, knjige:
Alho, J. M., & Spencer, B. D. (2005). Statistical Demography and Forecasting. New York: Springer.
https://doi.org/10.1007/0-387-28392-7
» Monogradfije, knjige sa vise izdanja:
Todaro, M. P., & Smith, C. S. (2012). Economic Development (11th ed.). Boston: Mass Addison-Wesley.

»  Delovi stampanih monografija ili zbornika radova:
De Abreu, B. S. (2001). The role of media literacy education within social networking and the library. In D. E.
Agosto & J. Abbas (Eds.), Teens, libraries, and social networking (pp. 39-48). Santa Barbara, CA: ABC-CLIO.

http://idn.org.rs/ojs3/stanovnistvo/index.php/STNV
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»  Delovi monogradfija ili zbornika radova pronadeni na internetu:

Nikitovi¢, V. (2018). The End of Demographic Transition in Kosovo: Does the Meaning of the Population Factor
Change? In D. Prorokovi¢ (Ed.), Kosovo: Sui Generis or Precedent in International Relations (pp. 299-320).
https://www.diplomacy.bg.ac.rs/wp-content/uploads/2018/11/2018_Kosovo_Dusan_Prorokovic.pdf

» Clanci iz ¢asopisa:

Lutz, W., Sanderson, W., & Scherbov, S. (2001). The end of world population growth. Nature, 412(6846), 543-545.

https://doi.org/10.1038/35087589
»  Radovi sa konferencija ili poster prezentacije:

Rasevi¢, M. (2006). Abortion problem in Serbia. Paper presented to EPC 2006 “Population Challenges in Ageing

Societies”, Liverpool, UK, June 21-24. http://epc2006.princeton.edu/papers/60355
»  IstraZivacki izvestaji, radni dokumenti:

Dudel, C., & Schmied, J. (2019). Pension adequacy standards: an empirical estimation strategy and results for
the United States and Germany. Rostock: Max Planck Institute for Demographic Research (MPIDR Working
Paper WP-2019-003). https://www.demogr.mpg.de/papers/working/wp-2019-003.pdf

» Doktorske disertacije pronadene u bazama:

Galjak, M. (2022). Prevremeni mortalitet u Srbiji. Univerzitet u Beogradu. https://nardus.mpn.gov.rs/handle/

123456789/21191. Pristupljeno 20. februara 2023.
» SadrZajinternet stranica:

Statistical Office of the Republic of Serbia (2018). Vital Events — Data from 2011. Statistical Database.

http://data.stat.gov.rs/Home/Result/18030102?languageCode=en-US
» Zakonodavstvo (zakoni, uredbe, sporazumi, statuti itd.):
Zakon o sprecavanju diskriminacije osoba sa invaliditetom 2006 (2016, February 19). http://www.pravno-informacioni-
sistem.rs/SlGlas-nikPortal/eli/rep/sgrs/skupstina/zakon/2006/33/1/reg
»  Novinski ¢lanci iz sStampanih izdanja:
Frost, L. (2006, Septembar 14). First passengers ride monster jet. The Salt Lake Tribune, str. A2.
»  Novinski ¢lanci pronadeni na internetu:

Cohen, P.N. (2013, November 23). How can we jump-start the struggle for gender equality? New York Times, SR9.
https://opinionator.blogs.nytimes.com/2013/11/23/how-can-we-jump-start-the-struggle-for-gender-
equality/?_r=0.

e Citiranje referenci u okviru teksta podrazumeva navodenje prezimena autora i godine objavljivanja
reference:

o Direktan citat: Lee (1998);

o Indirektan citat: (Rasevi¢ 2009; Stani¢ i Matkovi¢ 2017).

o Doslovno citiranje:,Sporost postsocijalisticke transformacije srpskog drustva ucinila je ekonom-
sku depresiju i visoku stopu nezaposlenosti dugotrajnim fenomenima“ (Petrovi¢ 2011: 64).

o U slucaju Cetiriili vise autora: (Alkema i dr. 2011); (Petrovi¢idr. 2017).

o U slucaju citiranja dva ili vise radova istog autora: (McDonald 2002, 2006).

o Uslucaju vise od jedne reference istog autora u istoj godini: (Raftery i dr. 20123, 2012b).

Tabele ne treba da prelaze dimenzije jedne stranice i ne treba da budu preoptereéene pomocnim
linijama; slova i brojevi unutar tabela treba da budu veli¢ine 9pt. Tabele treba da imaju jasne, samoobja-
Snjavajuce naslove. Treba da budu obelezene arapskim brojevima po redosledu kojim se pojavljuju u
tekstu. Urednistvo treba daima potpunu kontrolu nad tabelama, odnosno da moze klikom unutar tabele
da ureduje fontove reci napisanih u tabelama kako bi se zadovoljio stil casopisa i ispravile pravopisne
greske. Sve tabele moraju biti ukljucene u sam tekst rukopisa.

Grafikoni, kartogrami, slike, crtezi i druge ilustracije treba da budu dostavljeni i kao posebne dato-
teke u PDF vektorskom formatu (nezavisan od rezolucije). Autori bi trebalo da dostave svoje grafikone/
kartograme/ilustracije u boji za elektronsku verziju ¢lanka. Ipak, treba imati u vidu da je Stampano izda-
nje Casopisa crno-belo. Sve ilustracije treba da budu oznacene kao ‘Grafikon’ i numerisane arapskim
brojevima po redosledu kojim se pojavljuju u tekstu (npr. Grafikon-1.pdf).

Podatke i/ili proracune koriséene za kreiranje grafikona i tabela, takode, treba dostaviti kao posebne
datoteke (bez obzira Sto nisu sastavni deo rukopisa). Npr. ukoliko su grafikoni napravljeni u MS Excel-u,
pobrinuti se da dozvoljavaju pristup izvornim podacima na osnovu kojih su kreirani.
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Naslovi tabela stoje iznad, a grafickih priloga ispod njih (velic¢ina slova je 10pt, levo ravnanje). Legende
tabela i grafickih priloga se nalaze ispod njih, i treba da sadrze izvore podataka, a eventualne napomene
u novom redu ispod izvora (veli¢ina slova 8pt, levo ravnanje). Upucivanje na tabele i graficke priloge
u samom tekstu mora biti u skladu sa numeracijom (npr. u tabeli 1), a ne sa pozicijom priloga u tekstu
(npr. u gore navedenoj tabeli). Kona¢na pozicija tabela i grafickih priloga u tekstu moze biti drugacija
od izvorne zbog postizanja Sto boljeg preloma ¢lanka. Urednistvo necée objaviti sve priloge ako proceni
daih ima previse, kao ni one loseg kvaliteta.

Molimo vas nemojte:

e dostavljati graficke priloge optimizovane za koris¢enje na ekranu (npr. gif, bmp, pict, wpg); oni

obi¢no imaju nisku rezoluciju i mali raspon boja;

e dostavljati graficke priloge u rasterskom formatu;

e dostavljatiilustracije nesrazmerno velikih dimenzija spram formata rukopisa.
Opsirniji rezime (350-400 reci) — na engleskom (za radove koji nisu na engleskom) ili na srpskom jeziku
(za radove na engleskom) treba da bude napisan u skladu sa strukturom rada, rukovodedi se uputstvom
za pisanje sazetka. Takode, treba navesti naslov i klju¢ne reci na jeziku rezimea. U radovima na srpskom,
rezime na engleskom treba da se nalazi na pocetku ¢lanka, pre naslova i sazetka na srpskom (videti Word
predlozak). U radovima na engleskom, rezime na srpskom treba da se nalazi nakon spiska referenci od-
nosno eventualnog spiska tabela i/ili grafickih priloga (videti Word template).

PRIKAZI knjiga, ¢asopisa i drugih radova iz oblasti nauke o stanovnistvu na pocetku treba da sadrze
potpune bibliografske podatke prikazanog dela (ime i prezime autora dela, naslov, naziv izdavaca, sediste
izdavaca, godinu izdanja, ukupan broj strana).

OSVRTI, takode, na pocetku treba da sadrze sve relevantne informacije o nau¢nom skupu, konferenciji,
publikaciji ili akciji na koju se odnose.

Format i tip slova u prikazima i osvrtima treba da bude identi¢an onom u ¢lancima.
Redakcija casopisa

SUBMISSION GUIDELINES

SUBMISSION PREPARATION CHECKLIST

Manuscripts should be exclusively submitted at the following web address:
http://idn.org.rs/ojs3/stanovnistvo/index.php/STNV/about/submissions

As part of the submission process, authors are required to check off their submission’s compliance
with all of the following items, and submissions may be returned to authors that do not adhere to
these guidelines.

v" The submission has not been previously published, nor is it before another journal for consid-
eration (unless an explanation has been provided in comments to the Editor).

v" The submission file containing the manuscript is in Microsoft Word docx format.

v' The text is single-spaced; uses one of the standard fonts (e.g., Calibri 10-point font); employs
italics rather than underlining; and allillustrations, figures, and tables are placed within the text
at the appropriate points, rather than at the end.

v" Where available, DOIs / URLs for the references have been provided.

The text adheres to the stylistic and bibliographic requirements outlined in the Author Guidelines.

v’ Figures, cartograms, images, and illustrations are also uploaded as separate submission files of
high resolution (PDF vector files).

v Information about the authors (and acknowledgments) is listed exclusively in a separately sub-
mitted Word file.

v/ By submitting a manuscript to the editorial board of Stanovnistvo, authors are obliged to respect
the authors’ responsibilities listed in the statement of publication ethics.
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MANUSCRIPT SUBMISSION

By submitting a manuscript, authors warrant that their contribution to the journal is their original
work, that it has not been published before, that it is not under consideration for publication else-
where, and that its publication has been approved by all co-authors (if any) and tacitly or explicitly
by the responsible authorities at the institution where the work was carried out.

Authors are exclusively responsible for the contents of their submissions and the validity of the
experimental results therein. They must make sure that they have permission from all involved
parties to make the data public.

Authors wishing to include figures or text passages that have already been published elsewhere
are required to obtain permission from the copyright holder(s) and to include evidence that such
permission has been granted when submitting their papers. Any material received without such
evidence will be assumed to originate from the authors.

Authors must make sure that only contributors who have significantly contributed to the submission
are listed as authors and, conversely, that all contributors who have significantly contributed to the
submission are listed as authors.

Manuscripts are pre-evaluated at the editorial office to check whether they meet basic publishing
requirements and quality standards. They are also screened for plagiarism.

Authors will be notified by email upon receiving their submission. Only those contributions that
conform to the following instructions can be accepted for peer review. Otherwise, the manuscripts
shall be returned to the authors with observations, comments, and annotations.

Two Word files have to be uploaded during the submission procedure:

1) Afile (e.g. Main-text.docx) that contains the manuscript with no information about authors
and supporting agencies should be uploaded as ‘Article text’ by choosing this option from the
drop-down menu of article components in the ‘Upload submission file’ section.

2) Afile (e.g. Authors.docx) that contains information about all authors of the article (including
their full names and affiliations —academic titles, research/scientific positions, emails, and ORCID
numbers) and acknowledgments (if they exist) should be uploaded as ‘Affiliation’ by choosing
this option from the drop-down menu of article components in the ‘Upload submission file’
section. Information about all authors and possibly acknowledgments must also be entered
through the web form when submitting the manuscript. One author will need to be identified
as the corresponding author. Please note that no change to the authors’ affiliations can be
made after your paper is accepted.

Manuscript preparation

Authors must follow the instructions for authors strictly. If they fail to do so, their manuscript will
be rejected without review.

Manuscripts shall be submitted in English or Serbian (including all standard variants of the former
Serbian-Croatian language), with extended summaries in English (or in native language for native
speakers of Serbian/Serbo-Croatian language who submit a manuscript in English).

The manuscript should be written in Microsoft Word (2013 or later) in docx format. The text for-
matting should be as simple as possible.

Here, you can download the Word template in dotx to easily prepare your manuscript. It contains
predefined styles and author guidelines as well.

The manuscript should be single-spaced, justified. The use of italic, superscript, and subscriptis en-
couraged, as is the use of equation editors embedded in text processors. Two levels of subheadings
are allowed. Footnotes are numbered consecutively in Arabic numerals. References quoted in the
text should not be included in the footnotes, but in the reference list.

The manuscript can be up to 8,000 words long, not including the list of references and the ex-
tended summary. In specific cases, the editorial board may accept longer papers. In determining
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the length of the text, tables and illustrations (figures, cartograms, etc.) are counted as 400 words
(whole page) or 200 words (half page).

e Writing style and language competencies should be briefly commented upon in the process of peer
review; the journal's proofreader corrects minor glitches. However, manuscripts full of spelling and
grammatical errors cannot be accepted for publication. Authors should use gender-neutral language.

The manuscript should be divided into the following ordered sections: title, abstract, keywords, the text of
the manuscript (introduction, methodology, results, discussion, and conclusion), list of references, list of
tables and illustrations (if any), and extended summary. Figures should also be submitted as separate files.

The title describes the manuscript and/or the main relations among variables; it should be clear, not too
long, but explanatory (no more than 10 words). Abbreviations should be avoided in the title if possible.

The abstract should be between 150 and 200 words long, concisely reflecting the structure of the
manuscript (background, objective and aims, methods, results, conclusions and comments) so that its
original text can be used in referential periodicals and databases. Do not include citations in the abstract.
The abstract should be provided in the same language as the manuscript.

Keywords (concepts, locations, results) are listed in a separate line at the end of the abstract. Keywords
should be relevant to the topic and content of the paper. An accurate list of keywords will ensure the
correct indexing of the paper in referential periodicals and databases. There should be five keywords
provided in the same language as the manuscript.

The text of the manuscript should consist of the following sections: introduction, methods, results,
discussion, and conclusions (not necessarily under these names). Depending on the type of the manu-
script, it might be possible to omit some of the sections. For example, in a review article, it is possible
to omit sections on methods and results, while scientific criticism or polemics may include only sections
on the motives of the work, specific research problems, and discussion.

e Theintroductionshould provide, in a logical and critical manner, a clear, concise, and informative
overview of selected recent literature relevant to the topic of the manuscript, a description of
the problem addressed in the manuscript, and the aim of the work.

e In the methods section, the author should demonstrate the procedures used to achieve the
objectives stated in the manuscript and clearly describe the empirical research plan, the sampling
procedure, data series, instruments, and procedures (novel methods and procedures should
be described in more detail). This section can start with a hypothesis and can be divided into
appropriate subsections.

o The resultssection should clearly and concisely present the researchers’ findings. It can be divided
into subsections, each with a concise subheading, as appropriate. Data processing and statistical
analysis should be clearly explained (especially in the case of new or rarely used procedures).
Results should be presented in a logical sequence; in addition to the numerical expression of
statistical analysis, the authors should include a narrative explanation of the findings. Interpre-
tation of the results should be left for the discussion section.

e The discussionsection should provide an interpretation of the results, which should be expressed
in the context of the models, theories, and findings presented in the introduction. This section
can optionally be divided into appropriate subsections, each with a concise subheading. It should
clearly specify which of the earlier studies were supported, opposed, or promoted by the find-
ings presented in the manuscript and then, if possible, offer new models or frameworks for the
findings; only logical arguments should be provided. Authors are urged to avoid overloading
this section with excessive citations and lengthy reinterpretations of related literature and are
urged to instead focus on their findings. Authors should avoid conclusions for which they have
not provided sufficient research data. In exceptional cases, the results and discussion section
of the manuscript can be combined into a single section entitled Results and Discussion.

e The conclusion of the article should provide a general, brief, and appropriate summary of the
presented findings, not longer than two pages in total. This section must not merely repeat parts
of the abstract. The discussion and conclusion combined may cover up to 30% of the article,
butin any case, these two sections altogether should not be shorter than the introduction.
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Referencesshall be cited in Roman script to allow rapid, accurate indexing, and easy comprehension by
the journal users. The list of references shall only include papers that are cited in the text. Place them
in alphabetical order, and do not number them. Include all names of authors. When there are eight or
more authors, include the first six authors’ names and then use ellipsis points (...) before concluding
with the last author’s name. Most of the references should be published recently, thus demonstrating
the current scientific importance of the presented research. In case more than one reference by the
same author is cited, the most recent work is listed Ffirst. If an article is submitted to a journal and
publicly available as a pre-print, the pre-print may be cited. Authors should limit the number of cited
references by referring to the most relevant papers. Cyrillic references must be transliterated into Latin.
Where available, indicate at the end of a reference its DOI or URL. Stanovnistvo follows the APA style
for listing references.

Stanovnistvo highly recommends that authors utilize reference management software such as Zotero,
Men-deley, and Endnote. These software programs are invaluable tools that can greatly facilitate the
citation management process. By using citation plug-ins, authors can simply select the appropriate
journal template when preparing their article, allowing for automatic formatting of citations and bibli-
ographiesin the jour-nal's prescribed style. To ensure seamless integration of your references into your
manuscript, we strongly urge authors to take advantage of these tools. By doing so, authors will not
only save valuable time and effort but also minimize the risk of citation errors. As a helpful resource,
the Zotero style for Stanovnistvo is readily available for download, enabling authors to efficiently and
accurately format their citations in accordance with our journal's guidelines.

e Examples of different types of references:

» Monographs, books:
Alho, J. M., & Spencer, B. D. (2005). Statistical Demography and Forecasting. New York: Springer.
https://doi.org/10.1007/0-387-28392-7

» Monographs, books with more editions:
Todaro, M. P, & Smith, C. S. (2012). Economic Development (11th ed.). Boston: Mass Addison-Wesley.

> Chapters in edited books/monographs or collection of papers in print:
De Abreu, B. S. (2001). The role of media literacy education within social networking and the library. In D. E.
Agosto & J. Abbas (Eds.), Teens, libraries, and social networking (pp. 39-48). Santa Barbara, CA: ABC-CLIO.

» Chapters in edited books/monographs or collection of papers found online:
Nikitovi¢, V. (2018). The End of Demographic Transition in Kosovo: Does the Meaning of the Population Factor
Change? In D. Prorokovi¢ (Ed.), Kosovo: Sui Generis or Precedent in International Relations (pp. 299-320).
https://www.diplomacy.bg.ac.rs/wp-content/uploads/2018/11/2018_Kosovo_Dusan_Prorokovic.pdf

» Journal articles:
Lutz, W., Sanderson, W., & Scherbov, S. (2001). The end of world population growth. Nature, 412(6846), 543-545.
https://doi.org/10.1038/35087589

» Conference paper or poster presentation:
Rasevi¢, M. (2006). Abortion problem in Serbia. Paper presented at EPC 2006 “Population Challenge sin Ageing
Societies”, Liverpool, UK, June 21-24. http://epc2006.princeton.edu/papers/60355

> Research reports, working papers:
Dudel, C., & Schmied, J. (2019). Pension adequacy standards: an empirical estimation strategy and results for
the United States and Germany. Rostock: Max Planck Institute for Demographic Research (MPIDR Working
Paper WP-2019-003). https://www.demogr.mpg.de/papers/working/wp-2019-003.pdf

> Doctoral dissertation found on a database:
Galjak, M. (2022). Premature Mortality in Serbia. University of Belgrade. https://nardus.mpn.gov.rs/handle/
123456789/21191. Accessed 20 February 2023.

> Website content:
Statistical Office of the Republic of Serbia (2018). Vital Events — Data from 201 1. Statistical Database.
http://data.stat.gov.rs/Home/Result/18030102?languageCode=en-US

>  Act (statute / legislation):
Health and Safety in Employment Act 1992. (2013, December 16). http://www.legislation.govt.nz

» Newspaper articles in print.
Frost, L. (2006, September 14). First passengers ride monster jet. The Salt Lake Tribune, p. A2.
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> Newspaper articles found online:
Cohen, P.N. (2013, November 23). How can we jump-start the struggle for gender equality? New York Times, SRO.
https://opinionator.blogs.nytimes.com/2013/11/23/how-can-we-jump-start-the-struggle-for-gender-
equality/?_r=0

* Reference citations within the text should include the author’s surname and the year of a publi-
cation, as follows:

o Adirect citation of a reference: Lee (1998);

o Anindirect citation of a reference: (Rasevi¢ 2009; Stani¢ and Matkovi¢ 2017).

o References following direct quotations: “The conclusion is thatimprovements in education, rather
than fertility declines, are the main driver of subsequent economic growth” (Lutz 2014: 530).

o Incase of four or more authors: (Alkema et al. 2011).

o When two or more papers by the same author are cited together: (McDonald 2002, 2006).

o With more than one reference to an author in the same year: (Raftery et al. 20123, 2012b).

Tables should not exceed one page and should not be overloaded with auxiliary lines; 9-point font should
be used for letters and numbers presented in tables. Tables should have a clear, self-explanatory title.
Tables should be numbered consecutively in Arabic numerals in the order in which they are referred
to in the text. Editorial staff need to have full control over the tables, that is, to be able to click inside
the tables to edit the font of the words written inside the tables to match the journal style and correct
the spelling. All tables should be incorporated in the text of the manuscript.

Figures, cartograms, pictures, drawings, and other illustrations should also be submitted as sep-
arate PDF vector files (resolution-independent). Authors are encouraged to submit colour versions
of their figures/cartograms/illustrations for the electronic issue. However, it should not be forgotten
that the printed issue is black and white. All illustrations should be labelled as ‘Figure’ and numbered
consecutively in Arabic numeralsin the order in which they are placed in the text (e.g. Figure-1.pdf).

The data and/or calculation used for producing graphical charts and tables should also be separately
submitted. For example, if charts/figures are generated in MS Excel, access should be granted to the
original data used for their production.

The title of a table should be placed above the table, and the title of a figure below the figure. The
table/figure legends should provide information on the applied statistical procedures. The legend of
a table/figure including data source(s) should be placed beneath the table/figure, while notes, if they
exist, should follow in the next line. Referencing to the figures/tables in the text of the manuscript
should follow the numbering of the graphs/tables (for example, in Table 1) instead of their position in
the text (For example, in the above table).

Please do not:

e Supply files that are optimized for screen use (e.g., gif, bmp, pict, wpg); these typically have a
low number of pixels and limited set of colours;

e Supply raster files;
e Submit graphics that are disproportionately large for the content.

The extended summary in English should follow the structure of the manuscript, but it must be longer
than the abstract (350-400 words), representing a short version of the paper; it should be placed after
the list of references or the list of tables and figures (where applicable). The editorial staff will, then,
translate the title, extended abstract and keywords into Serbian. This short version of the paperis intend-
ed for broader academic audience and media in the region of former Yugoslavia. An important note for
authors who are native speakers of Serbian (including all standard variants of the former Serbo-Croa-
tian language): the title, extended abstract and keywords should be provided in your native language.

Editorial board
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