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ABSTRACT

The conflict between employment and family responsibil-
ities, that is, private life in general, is regarded as one of
the most pressing concerns of labour law over an extended
period. In the context of increasing participation of women
in labour markets, ageing of the population and changes
in the archetypal forms of employment relationships and
families, the issue of reconciling work with family life, i.e.
maintaining the work-life balance, affects all social actors:
workers, employers and governments. In light of this, the
paper first analyses the EU policies and legislative meas-
ures related to the special protection of women in relation
to pregnancy and maternity, including the right to mater-
nity leave. Additionally, it addresses the special rights of
working parents, including the right to parental leave for
both men and women workers. Finally, the paper looks at
the most recent EU Directive on Work-Life Balance of 2019,
providing a critical review of both the newly introduced
rights in the Directive, such as paternity and carers’ leave,
and the already established rights of parental leave and
flexible working arrangements.
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1 INTRODUCTION

The relationship between work and
family life has traditionally been char-
acterized by greater or lesser mutual
incompatibility, as meeting the demands
of one side makes it difficult to meet
the demands of the other (Greenhaus
and Singh 2004). If such incompatibil-
ity is termed “conflict”, a logical con-
cept through which solutions should
be sought to reduce or eliminate said
conflictis the concept of “reconciliation”
between work and family life. In that
regard, it can be defined as a “dynam-
ic set of policies and legal provisions
that address the inherent conflicts in
juggling work commitments and family
responsibilities” (Caracciolo di Torella
and Masselot 2010). If, on the other
hand, the incompatibility between work
and family responsibilities is termed
“imbalance”, the usual policy and regu-
latory responses can be sought through
a concept called “work-family balance”.
Regardless of whether the applied con-
ceptual framework emphasizes the
notion of “conflict” or “imbalance”, the
addressed questions remain essentially
the same — how to reconcile, i.e. bal-
ance the tensions, that is, the problems
that professional obligations cause to
family responsibilities regarding the care
of dependent children and other family
members who need care (Hein 2005),
which, in turn, may limit preparation, en-
tering, participation and advancementin
economic activities (International Labour
Organization 2023). However, limiting
the scope of the concept of reconcil-
iation, i.e. balance to the relationship
between work and family life, would
unjustifiably exclude different personal
lifestyles of workers (Kalamatiev and
Ristovski 2017). Hence, theory and regu-
latory frameworks are already beginning
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to replace the narrower term “work-fam-
ily balance” with the more inclusive term
“work-life balance”, which, in addition to
traditional Family responsibilities, is also
aimed at non-family responsibilities and
requirements, such as study, commit-
ment to travel or the like (Brough et
al. 2020). Yet, despite the potential to
encompass wider non-family responsi-
bilities and demands of working people
in general, it seems that the concept of
work-life balance still primarily addresses
the family responsibilities and demands
of working parents and only then of
working carers. Hence, this paper, to
the greatest extent possible, analyses
the issue of reconciliation, that is, the
balance between work and family life.
In a historical context, the emergence
of the problem of reconciliation, that is,
the balance between work and family,
is usually associated with the transition
from an agrarian to an industrial society
and the separation of the house from
the workplace (Hein 2005). This leads
to drawing clear boundaries between
the two spheres of social life: public or
employment and private or family. In
the dichotomy of the two spheres, men
have traditionally dominated the public
sphere and employment, while women
have traditionally been excluded or
marginalised from labour markets and
directed to unpaid care work within
families (Hayes 2017). Cultural under-
standings of the role of men, i.e. fathers,
and women, i.e. mothers, were embed-
ded in the so-called "gender contract”
defined as a normative and material
basis around which sex/gender divisions
of paid and unpaid labour operate in a
given society (Rubery 1998). The gender
contract determined the role of men
as family breadwinners who establish
a standard employment relationship
and earn a family wage and women as



family caregivers who perform unpaid
care work and possibly earn a secondary
wage (Vosko 2006). The feminization of
labour and the gradual integration of
women from unpaid work in families to
paid employment in the labour markets
which gained momentum during the 60s
of the last century, inevitably began to
affect the gender contract (Fudge and
Owens 2006; Fudge 2014), replacing the
traditional “male breadwinner/female
caregiver” with a “male and female (dou-
ble) breadwinners/female caregiver”
model (Kalamatiev and Ristovski 2014).
However, the situation has, for the most
part, remained unchanged because
women not only have continued to bear
the lion’s share of unpaid care within
families, but it has also been expected
of them to be productive workers who
contribute both to the economy of the
country and the well-being of the family.

Inan EU regulatory context, the issue
of reconciliation was first placed on the
agenda of the European Communities
through the adoption of the Social Ac-
tion Programme in 1974. For more than
two decades, until the entry into force
of the Treaty of Amsterdam in 1997,
measures and policies for reconciling
work with family life in the European
Community/European Union were main-
ly developed within different requlatory
contexts, such as the equal opportu-
nities, employment policy, improving
labour markets, family relationships
and training and education (Bercusson
1996). During this period, several di-
rectives were adopted that directly or
indirectly affected the issue of reconcil-
ing work with family life, including the
Directive on Equal Treatment of Men
and Women (Directive 76/207 1976), the
Pregnant Workers Directive (Directive
92/85 1992), and the Parental Leave
Directive (Directive 96/34 1996). A com-
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mon denominator of these instruments,
in essence, is their orientation towards
a single direction: to prohibit discrimi-
nation against women in employment
but also to adapt their work to the tra-
ditionally predetermined responsibilities
in the family. Hence, two key criticisms
are attributed to them: the first refers
to the problem of stereotyping the role
of women, and the second refers to
the tendency to cover only the care of
children, but not of other dependent
persons, including adult family members
(Davies 2009).

After the Amsterdam Treaty, which
strengthened the concept of gender
equality by transforming policies prohib-
iting discrimination into policies promot-
ing equal opportunities, reconciliation
measures have taken a different course
towards a human right that belongs
equally to working mothers, fathers and
carers in general. Confirmation for such
a course can be found in the Charter of
Fundamental Rights of the EU (2000
Art. 33, 2), through which the right to
reconcile professional and family life has
been raised to the level of a fundamen-
tal human right. Among other things,
various soft law measures, such as the
Resolution on the balanced participation
of women and men in family and work-
ing life from 2000 and the Work-Life
Balance Package from 2008", but also
certain directives, such as the Recast
Directive on equal treatment of men
and women in matters of employment
and occupation (Directive 2006/54 2006)

' This Package, among other things, provided for
Proposals for amendments to existing directives
such as the Directive for self-employed workers
(Directive 86/613 1986) and for pregnant workers
(Directive 92/85 1992). While amendments to the
first Directive were successfully adopted through
Directive 2010/41 (2010), attempts to amend
the second Directive failed and were withdrawn
in 2015.
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and the Parental Leave Directive (Di-
rective 2010/18 2010) repealing and
replacing the eponymous Directive of
1996, have been adopted. All the while,
the affluent case law of the Court of
Justice has played a huge role. The
most recent stage in the development
of measures and policies to reconcile
work with family, i.e. private life, was
marked by the adoption of the European
Pillar of Social Rights (2017). It provided
a new impetus in the development of
such measures and policies, and under
its auspices, a new Directive on Work-
Life Balance for Parents and Carers was
finally proposed. The new Directive was
adoptedin 2019, repealing the previous
Parental Leave Directive from 2010.
Directive 2019/1158 (2019) represents
the first legal instrument that explicitly
addresses the issue of work-life balance
as a stand-alone concept and puts care
and care-related responsibilities on the
EU agenda (Caracciolo di Torella 2020).
However, despite strengthening exist-
ing rights (such as parental leave and
flexible working arrangements) and
introducing new ones (such as paternity
and carers’ leave), this Directive is not
immune to certain criticisms regarding
the (un)realized potential for meeting
the ideal of substantive gender equality
and for more comprehensive regulation
of the issue of providing care to a broad-
er scope of dependent persons.

2 SPECIAL PROTECTION OF
WOMEN IN RELATION TO
PREGNANCY AND MATERNITY

Modern instruments that regulate the
protection of women in the field of
employment no longer speak of the pro-
tection of employed women as a special
category of workers in need of special
protection because such an approach is
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now perceived as a form of disguised or
“benign” discrimination, having adverse
effects on equality of opportunity in em-
ployment (Birk 2007). Instead of special
measures for their “general” protection
as women, female workers enjoy special
protection in exceptional cases such as
pregnancy and maternity. However, the
issue of determining the point where
special protection ends and discrimina-
tion against women (Grgurev 2014) or
violation of equal treatment in relation
to men begins is a complex issue. In EU
law, pregnancy and maternity rights are
addressed through various instruments
that establish a complex horizontal
linkage. On the one hand, there are the
directivesin the field of equal treatment
and opportunities, of which the Equal
Treatment Directive (Directive 76/207
1976), including its amendments by
Directive 2002/73 (2002) and Directive
2006/54 (2006), are of particular im-
portance, and on the other hand the
Directive 92/85 (1992).

The equality directives have had a sig-
nificant role in protecting and improving
the position of women in employment
in cases of pregnancy and maternity,
both before and after the adoption of
the Pregnant Workers Directive. Their
impact is particularly notable in several
cases before the Court of Justice con-
cerning pregnant women, related to
prohibition of discrimination in entering
into employment (e.g. the “Dekker” case,
C-177/88 1990), protection in case of
non-renewal of a fixed-term employ-
ment contract due to pregnancy-re-
lated reasons (e.g., the “Melgar” case,
C-438/99 2001), etc.

In other cases, the application of
the equality directives is interpreted in
the direction of limiting such protec-
tion. Such are, for example, the cases
based on absences from work due to



pregnancy-related illness, which refer
to the admissibility of giving notice of
dismissal after the end of maternity
leave or the payment of a reduced sal-
ary during pregnancy or after returning
from maternity leave.? The insufficient-
ly clear boundaries and the “built-in
conflict” between the right to special
protection which pursuits substantial
gender equality and the formal equality
of treatment of men and women, can
also be considered through the prism of
the potential clash between the context
of safety and health at work (predom-
inantly represented in the Pregnant
Workers Directive) and the context of
equal treatment (arising from the Equal-
ity Directives). In that regard, what is
interesting but also contradictory is the
approach of the Court of Justice con-
cerning the legal treatment of the said
issues related to the protection against
dismissal and the payment of women
during pregnancy and maternity and
especially in cases of absence from work
due toillness related to pregnancy. The
Court, on the one hand, justifies the spe-
cial protection of women from dismissal
for the duration of the entire period of
pregnancy and maternity leave, inter
alia, for the purpose of protecting their
physical and mental state, including the
protection of pregnant women from
the risk of voluntary termination of
pregnancy that may be caused by the
threat of dismissal.® However, on the
other hand, the Court considers that
the stress suffered by the reduction of
the worker’s salary during pregnancy or
maternity leave cannot be compared to
the stress related to the termination of
her employment contract.

2 See "Hertz” Case, (C-421/88 1990); “Larsson”
Case, (C-400/95 1997); “McKenna” Case, (C-191/03
2005), etc.

3 See “Brown” Case, (C-394/96 1998).
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2.1 SPECIAL PROTECTION

OF WOMEN IN RELATION TO
PREGNANCY AND MATERNITY
UNDER THE EQUALITY DIRECTIVES

The original text of Directive 76/207
(1976) does not provide for special pro-
visions, i.e. positive rights for women
in relation to pregnancy and maternity,
but rather refers to their protection as
an exception to the principle of equal
treatment of men and women. A more
detailed explanation of the justification
for such an exception, i.e. different treat-
ment, is given by the Court of Justice in
the “Hofmann” case, where it refers to
two legitimate goals of the protection
of pregnancy and maternity, namely:
1) the protection of a woman'’s biological
condition and 2) the protection of the
special relationship between a woman and
her child (C-184/83 1984).

It is also a difficult challenge to “ad-
just” pregnancy and motherhood as
unigue conditions in which only women
can be found to the usual formula for
coping with discrimination based on the
existence of a “comparator” (Ellis and
Watson 2012). The literal application
of the concept of equal treatment by
comparing the condition of a pregnant
woman who has recently given birth to a
similarly situated male comparatoris an
artificial legal exercise (Barnard 2012).

The first significant judgment through
which the Court of Justice addressed this
impracticality was the “Dekker” case.
The Court ruled that since pregnancy
only affects women, decisions made on
the ground that a woman is pregnant
are a form of sex discrimination without
the need to make comparisons. This
approach is also confirmed by Directive
2002/73 (2002 Art. 2, 7) and further by
Directive 2006/54 (2006 Art. 2, (2), c.).
The difference between the Directives
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2002/73 (2002) and 2006/54 (2006) is
that the former retains a passive ap-
proach to regulating the special protec-
tion of women during pregnancy and
maternity as an exception to the prin-
ciple of equality using the formula that
“the Directives shall be without prejudice
to provisions concerning the protection of
women, particularly as regards pregnancy
and maternity”, while the latter abandons
such a formula by which approaches the
ideal of substantial gender equality.

2.2 SPECIAL PROTECTION

OF WOMEN IN RELATION TO
PREGNANCY AND MATERNITY
WITHIN THE FRAMEWORK OF
THE DIRECTIVE ON PREGNANT
WORKERS

The Pregnant Workers Directive (Direc-
tive 92/85 1992) was adopted as the
tenth individual directive of Directive
89/391 (1989) on the general framework
for the safety and health of workers at
work (Blanapin 2013). It is based on the
assumption that employed expectant
and new mothers must be considered
a particularly sensitive risk group and
protected against the dangers which
specifically affect them. However, de-
spite the principal role of the safety and
health regulatory context, the Directive
does not neglect the context of equal
treatment either (Kenner 2003).
Directive 92/85 (1992) contains defi-
nitions for the terms “pregnant worker”,
“worker who has recently given birth”,
and “worker who is breastfeeding”, but
a closer explanation of the concept of
“pregnancy” and the personal scope of
the Directive can be foundin the jurispru-
dence of the Court of Justice. Thus, in the
“Danosa” case (C-232/09 2010), the Court
stated that as a (subordinated) worker
and in that sense, a “pregnant worker”
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can also be considered a member of the
board of directors of a company, who in re-
turn for remuneration, provides services
to the company, under the direction or
control of another body of that company.
In the “Kiiski” case (C-116/06 2007),
on the other hand, the Court expands
the scope of Directive 92/85/EEC also in
relation to “workers who are on childcare
leave” at the time they seek to rely on
the rights granted by the Directive, such
as the right to maternity leave. Finally,
in the “Mayr” case (C-506/06 2008), in
addition to indirectly addressing the
question of the personal scope of the
Directive, the Court also addressed
fundamental questions such as what
constitutes pregnancy and when it can
be considered to have begun. In this
regard, it ruled that the term “pregnant
worker” does not include a worker who,
despite having had a successful in vitro
fertilization (IVF) procedure resulting in
the creation of embryos, at the time she
requested dismissal protection stating
that she was pregnant, the embryos
were still not implanted in her uterus.
The provisions of the Directive, whose
primary and predominant purpose is
to protect the health and safety of
employed expectant and new mothers,
cover a wide range of issues, including,
among much else, employers’ obliga-
tions related to assessment of specific
risks, taking occupational health and
safety measures and informing the
workers and/or their representatives of
the results of those activities; adjusting
the working conditions including hours
of work of the workers, taking necessary
measures to move the worker to another
job or granting leave in order to protect
her safety or health (Art. 3-16).
Pregnant workers are also entitled
to paid time off in order to attend an-
te-natal examination (Art. 9). What is



also interesting is the issue of the reg-
ulation/restriction of night work for
women in general, that is, for pregnant
women and mothers in particular.* The
Directive does not introduce a general
ban on night work for pregnant work-
ers, workers who have recently given
birth or are breastfeeding, but in order
to protect their safety and health, it
requires taking into account their indi-
vidual medical condition and the lack
of constraint to perform such work, if it
would constitute a risk for the women
or the child (Kovacs and Heissl 2015). In
comparative law, the types of regulatory
frameworks on night work performed by
pregnant workers or mothers vary from
the general prohibition or prohibition
with broad exceptions to the permission
with restrictions (Birk 2007).

One of the most significant rights
from the Pregnant Workers Directive
is the right to maternity leave during a
continuous period of at least 14 weeks
(Directive 92/85 1992 Art 8, 1). The
Directive implicitly distinguishes two
periods of leave resulting from the total
maternity leave: compulsory leave of at
least two weeks and optional leave up
to the remaining 14 weeks. Compulso-
ry leave is considered a non-waivable
period of leave, while the use of the
optional leave depends on the woman'’s
personal choice, but in any case, the
employer is not allowed to put pres-
sure on the woman to waive her right

4Today, the general ban on night work for women
cannot be considered an exception to the princi-
ple of non-discrimination, but on the contrary,
a violation of this principle since night work has
equally harmful consequences for workers of
both sexes. Only the prohibition that covers
women in cases of pregnancy and maternity is
considered a permissible exception, based on
the assumption that working at night poses a
serious risk to their health but not to the health
of women in general (Kovacevic 2021).
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to the full length of leave (Kovacs and
Heissl 2015). Member States may pro-
vide that the period of maternity leave
commences with the date notified by
the person concerned to her employer,
including the day on which the child is
born (C-411/96 1998).

Directive 92/85 (1992) also contains
certain rights that are related but, at
the same time, can be considered to
be beyond the narrower context of
safety and health at work. They refer
to the prohibition of dismissal and the
exercise of employment rights. The pro-
hibition of dismissal includes the period
from the beginning of pregnancy to
the end of maternity leave. Exceptions
to this prohibition may be allowed only
in exceptional cases not connected
to the worker’s condition and if they
are acceptable under national law, and
where applicable, followed by consent
of competent authority (Art. 10). As “ex-
ceptional cases” that justify dismissal,
cannot be considered the cases where
a pregnant worker /s not available to
perform her duties during the period
for which she is needed, regardless of
whether the main reason for her initial
employment was a replacement for an-
other worker who uses maternity leave
(C-32/93 1994) or because the worker
concluded a fixed-term employment
contract (C-109/00 2001).

Finally, in “Paquay” (C-460/06 2007),
the Court extends the protection against
dismissal to those cases in which the
employer takes preparatory steps for
dismissal on the grounds of pregnancy
or of birth of a child, such as recruiting
a permanent replacement for the con-
cerned employee, before the end of
that period. EU Member States are not
obliged to provide a specific list of ex-
ceptional cases justifying the dismissal of
aworker during pregnancy or maternity

STANOVNISTVO, 2023, 61(2), 109-127



116 | The approach of EU labour law in redressing the problems of working parents and carers

leave, but examples of such cases could
be the following ones: force majeure
situation which permanently prevented
a person from working, collective redun-
dancy, gross violations of contractual or
other legal obligations of the employee,
complete and permanent loss of the
capacity to perform the agreed work,
etc (Ellis and Watson 2012; Kovacs and
Heissl 2015).

Concerning employment rights, Di-
rective 92/85 (1992) firstly obliges the
Member States to guarantee workers
who, for reasons related to the protec-
tion of safety and health, are forced to
work under modified working condi-
tions, to anotherjob, or to be exempted
from work, the exercise of the employ-
ment rights relating to the employment
contract including the maintenance of
payment to, and/or entitlement to an
adequate allowance. During maternity
leave, on the other hand, the workers
should receive either payment or an
adequate allowance, which is at least
equivalent to that which they would re-
ceive in case of sick leave. In both cases,
the exercise of the entitlements may
depend on the fulfilment of eligibility
conditions, which, by no means, may
require previous employment longer
than 12 months counted from the date
of confinement (Art. 11).

3 THE POSITION OF WORKING
FATHERS AND THE RIGHTS OF
WORKING PARENTS

For many years, the position and role of
fathers in EC/EU policies and measures
to reconcile work with fFamily life were
essentially neglected. Interestingly, this
situation was “bolstered” by certain
judgments and interpretations of the
Court of Justice that strengthened the
gender division of the roles of women
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(as primary caregivers) and men (as pri-
mary breadwinners) even further.5> How-
ever, over time, the Court, has started
to examine whether a period of leave is
genuinely designed to protect women
who have just given birth (Davies 2012),
or it refers to the need of longer-term
care for children which can be provided
by both parents. Thus, in the “Roca Al-
varez” case (C-104/09 2010), a subject
of assessment by the Court of Justice
was a leave scheme for feeding babies
in Spain, allowing each parent one hour
of leave from work until the child was
nine months old. Such a right to leave
was granted to all employed mothers
(regardless of whether the fathers of
the children have the status of employ-
ees) but only to the employed fathers
(if the mothers of the children have the
status of employees). The Court held
that such a situation perpetuates a tra-
ditional distribution of the roles of men
and women regarding their parental du-
ties, and on that view, the leave should
be afforded to men on the same terms
as it was afforded to women.

The involvement of fathers in pol-
icies and measures to reconcile work
with family life usually appears in two
forms: paternity leave and parental
leave (Caracciolo di Torella and Masse-
lot 2010). The right to paternity leave
was beyond the regulatory frame-
work of EU labour law for many years.®

5 See “Hofmann” case (C-184/83, 1984); “Abdou-
laye” case (C-218/98, 1999).

¢ |t should be noted that the first draft of the
Pregnant Workers Directive provided for two
unpaid days of paternity leave related to the birth
of the child. However, such a proposal was not
only notincluded in the adopted and still existing
Directive of 1992 but was also not included in
the Proposal for its amendment of 2009, which
was also never adopted. Paternity leave is for the
first time introduced and regulated by Directive
2019/1158 (EU) on Work-Life Balance from 2019.



It is mentioned only in two instruments
in the field of equality — Directive
2002/73 (2002 Art. 2, 7) and Directive
2006/54 (2006 Art. 16). These instru-
ments, however, do not provide for the
right to paternity leave as a positive
right granted for fathers. They merely
provide the same level of protection of
paternity and adoption leave compared
to maternity leave if Member States
have already established such rules in
national legal systems. This means that
fathers’ rights within the framework of
the Equality Directives have the status
of "optional” and not “individual” and
thus mandatory rights for the Member
States (Caracciolo di Torella 2017).

On the other hand, parental leave is
granted to both parents to enable them
to take care of their child (C-519/03
2005). This right was regulated for the
first time by the Directive 96/34 (1996).
It introduced an individual right to at
least three months of parental leave on
the grounds of the birth or adoption of
a child to both men and women working
parents (Clause 2, 1) and provided for
the right to take time off in the event
of sickness or accident for urgent fam-
ily reasons to all workers (Clause 3, 1).
If Directive 96/34 (1996) is the first
directive adopted by means of social
dialogue implementing a Framework
Agreement between the representa-
tive social partners at the Union level,
after the amendments to the Agree-
ment of 2009, Directive 2010/18 (2010)
(repealing Directive 96/34 1996) also,
adopted through social dialogue, is the
first directive implementing a revision
of a Framework Agreement (Houw-
erzijl 2015). Directive 2010/18 (2010)
has been repealed and replaced by the
most recent Work-Life Balance Directive
2019/1158, which will be specifically ad-
dressed in the next section of this paper.
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Considering the continuity between the
two directives, below, we refer to the
key rights covered by Directive 2010/18
(2010) in the context of reconciling work
with Family and private life.

The first is the right to parental leave
for the birth or adoption of a child guar-
anteed in order to take care of the child.
It was provided as a right that is granted
to each parent (man or woman worker)
for at least a period of four months, with
the possibility of being used up to the
child’s eight-year-old age (Clause 2, 1).
On the one hand, in order to promote
equality, the Directive defined it as “in
principle” non-transferable right, but on
the other hand, it stipulated that at least
one of the four months is non-transfer-
able in order to encourage equal use of
the leave by both parents (Clause 2, 2).
The formulation of the right to parental
leave as an “in principle” non-transfer-
able right allowed Member States to
deviate from the non-transferability rule
(of course, with the exception of one of
the four months granted to each of the
parents) depending on the modalities
of application set down at the national
level.” In none of its provisions, Directive
2010/18 (2010) established that the
right to parental leave must be paid.

The second right is the right to re-
quest changes to the working hours and/
or patterns after the return of a worker
from parental leave. This right created
an obligation for the employer to consid-
er and respond to the worker's request,
taking into account both his and the
worker’s needs (Clause 6, 1). The Direc-
tive drew inspiration for the introduction
of this right from the statutory right of

7 The freedom to deviate from the principle of
non-transferability may be justified by certain
objective reasons, such as when the parents are
divorced or separated or when one of them is
unable to work or deceased (Houwerzijl 2015).
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employees with young children or chil-
dren with disabilities to request flexible
work arrangements in UK employment
law (Sargeant and Lewis 2010). In any
case, the right to request changes in
working hours and/or patterns did not
guarantee the worker that the request-
ed changed terms would be approved,
but merely that he/she had the right
to request them (Barnard 2012). The
other limitation stems from the Ffact
that the right to request changes is not
a free-standing right, which means that
the worker can only exercise it when
returning to work after previously taking
parental leave (Davies 2012).

Finally, the third right is the right to
time off from work on grounds of force
majeure for urgent family reasons in
cases of sickness or accident (Clause
7, 1). Its significance lies in the fact that
it applies not only to working parents
but to all workers. This means that the
right is not only intended for urgent
situations related to the care of chil-
dren by parents but, indirectly, it can
also cover other persons (for example,
a partner, an elderly, or another de-
pendent relative).

4 WORK-LIFE BALANCE
DIRECTIVE AND ITS IMPORTANCE
FOR PARENTS AND CARERS

The policies and legal measures for
reconciling work with family, i.e. private
life, reach their last and most recent
stage with the adoption of Directive on
Work-Life Balance for Parents and Carers
2019/1158 (Directive 2019/1158 2019).
With the explicit mention of “carers” al-
ready in its title, this directive no longer
views the issue of “reconciliation”, i.e.
“balance” just as a problem of women
or parents, but as something that is ex-
pected to affect most workers through-
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out their professional life (Caracciolo di
Torella 2020).8 The main objective of the
work-life balance policies, and therefore,
of the Directive itself, remains gender
equality which could be achieved, inter
alia, by promoting the participation,
equal treatment and opportunities of
women in employment and the equal
parenting between men and women
(Recital 6). In that regard, the Directive
not only strengthens the existing rights
of working parents but also introduces
new ones for working fathers and carers
in general, with the aim of improving
their work-life balance and preventing
them from leaving the labour market
due to caring responsibilities (Bouget
etal. 2017).

Directive 2019/1158 (2019) applies
to a broader range of persons compared
to previous Directives on parental leave.
Its personal scope includes all workers
who have an employment contract or
employment relationship, taking into ac-
count the case-law of the Court of Justice
(Art. 2). Through such an expression, the
application of the Directive canimplicitly
be extended to the most vulnerable
categories of workers including workers
performing paid household work, work-
ers performing platform work and other
new forms of work, as well as trainees
and apprentices. However, the most
significant part of the Directive lies in
its material scope. In that regard, the
Directive contains four individual rights:
the right to paternity leave, the right to
carers’ leave, the right to parental leave,
and the right to request flexible working
arrangements (Art. 1). While the first two
are rights that are regulated for the first

8 For the theoretical explanation and the dif-
ferences between the terms “reconciliation of
work with family life”, “work-family balance”, and
“work-life balance”, see the introductory part of
this paper.



time by an EU directive, the second two
have their roots in the repealed Parental
Leave Directives but are simultaneously
strengthened and expanded by the new
Work-Life Balance Directive.

Paternity leave is a right to be used
by fathers or equivalent second parents
(if recognized by national legal systems)
in case of a child’s birth, with the aim
of providing care (Art. 3, 1, a). It can
amount to 10 working days that can
be taken partly before or only after the
birth of the child, as well as in flexible
ways (Art. 4, 1). Much like maternity
leave, it is provided as an unconditional
right, the exercise of which shall not
be made subject to a previous period
of employment, and employers cannot
reject or delay the worker’s request to
use it. Another indicator of the similarity
with maternity leave is the amount of
its payment or allowance that should
be at least equivalent to that which the
worker concerned would receive in the
event of a sick leave. Such payment or
allowance may be subject to a period of
previous employment, which must not
be longer than six months before the
expected date of the child’s birth (Art.
8, 2). Holders of the right to paternity
leave, in addition to fathers, can also be
equivalent second parents (if they are
recognized by national legislation), and
it should be granted to them irrespec-
tive of their marital or family status, in
accordance with national law (Art. 4, 3).
With such an approach, the Directive
acknowledges the plurality of family
units in contemporary societies, making
it possible for the right to be acquired by
families of same-sex parents (commonly
referred to as rainbow families) or by
persons with constantly changing identi-
ties (commonly referred to as fluid fami-
lies) who take care of children. However,
it fails to address or specifically refer to
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single-parent families, who are arguably
in an even more vulnerable position.
Other criticisms can also be attributed
to the Directive in the context of regu-
lating the right to paternity leave. Thus,
despite the fact that it bears the title
“work-life balance”, not only does it not
address the issue of motherhood at all,
but it fails to establish more substantial
symmetry in the duration of paternity
and maternity leave (which remains sig-
nificantly longer than paternity leave).
Another criticism is that, compared to
the part of maternity leave which is
compulsory, paternity leave does not
have the status of compulsory leave at
all (Caracciolo di Torella 2020).
Parental leave is a right to be used
by both parents in the event of the
birth or adoption of a child to take care
of that child (Art. 3, 1, b). It is Formally
structured as an individual right that
cannot be transferred from one parent
to another, while the age of the child
up to which it can be taken is to be
specified at the national level, up to
the age of eight. However, even the
new Directive does not substantially
deviate from the determination of (at
least) one part of this right as a family
right, i.e. a right that can be transferred
from one parent to the other. Unlike the
repealed Directive 2010/18 (2010), in
Directive 2019/1158 (2019), only two of
the total four months of parental leave
guaranteed for each parent cannot be
transferred (Art. 5, 1 and 2). With that,
the portion of non-transferable leave
between parents increases from one to
two months, and if such portion is not
used, it is lost. To a certain extent, the
new Directive strengthens the right of
workers to use parental leave flexibly.
It does not explicitly mention and is
not limited to the modalities for using
parental leave provided for in previous
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directives (on a full or part-time basis,
on a piecemeal way or in the form of a
time-credit system), but it guarantees
the right of workers to request to take
parental leave in flexible ways while
providing an obligation for employers to
consider and respond to such requests,
taking into account the needs of both
the employer and the worker (Art. 5, 6).

The flexibility in the use of parental
leave by workers also depends on the
established rules for notifying the em-
ployers of the intended beginning and
end of the period of leave, as well as the
possibility of changing pre-agreed peri-
ods of leave. This issue was addressed in
the aforementioned “Kiiski” case, where
the employer refused the request of Ms
Kiiski for early termination, i.e. altering
the end date of her period of child-care
leave despite the fact that she was
pregnant and the reason for which she
requested such a change was to exercise
another right, which is maternity leave.
The Court of Justice held that the Com-
munity law “precludes a decision by an
employer, the consequence of which is
that a pregnant worker is not permitted
to obtain, at her request, an alteration of
the period of her child care leave at the
time when she requests her maternity
leave and which thus deprives her of the
right inherent in that maternity leave”
(C-116/06 2007). However, in case of a
request to change a pre-agreed period
of parental leave for another reason,
such a request may be subject to strict
conditions for approval in order not to
affect the organization of the employ-
er’s business (Ellis and Watson 2012).

A similar “justification” in favour of
employers can be found in relation to
the right of employers to postpone the
granting of parental leave requested
by the worker, but only for a “reasona-
ble period of time” and due to “serious
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disturbances of the good functioning of
the employer” (Art. 5, 5). An important
novelty of Directive 2019/1158 (2019)
in the context of exercising the right to
parental leave is the requirement from
Member States to adapt this right to the
needs not only of adoptive parents and
parents with children with a disability or
a long-term illness but also of parents
who themselves have a disability (Art. 5,
8). Finally, one of the most significant el-
ements of parental leave, including the
need for equal use of the leave by men
and women, are the elements related to
its payment or allowance and eligibility.
Directive 2019/1158 (2019) stipulates
for the first time that the right to pa-
rental leave should be paid (Art. 8, 3).
For the sake of truth, the Directive sets
off the determination of the amount
of such payment (for example, in the
amount of payment or allowance which
the worker concerned would receive
in the event of sick leave) and leaves
this issue entirely to the national level.
However, certain expressions that can
serve as an orientation for determining
the level of payment and as a sound
legal ground for an interpretation by
the Court of Justice can be found in the
non-binding recitals of the Directive.®
Even in the new Work-Life Balance Di-
rective, the right to parental leave is not
regulated as an automatic and uncon-
ditional right of the holders similar to
maternity and paternity leave. Its acqui-
sition may be subject to certain condi-
tions of eligibility regulated by national
law, such as a “period of work qualifica-
tion or length of service qualification,
which shall not exceed one year” (Art.
5, 4). The difference between the two
qualifications is that the first one refers
to the previous length of employment

° See Recitals 29 and 31.



of the worker irrespective of the num-
ber of employers, while the second one
refers to one employer. On the other
hand, both qualifications are inclusive
of any number of weekly working hours
performed by the worker (European
Trade Union Confederation 2011).

One of the most significant achieve-
ments of the Work-Life Balance Direc-
tive is the introduction of the right to
carers’leave. In fact, the Directive recog-
nizes for the first time the provision of
care as a responsibility which does not
consist only of the care of children by a
working parent but also of personal care
or support by the worker (i.e. carer) to a
relative (child, parent, spouse or partner
in a civil partnership, in accordance with
national law) or to a person who lives in
the same household as the worker, and
whoisin need of significant care or sup-
port for a serious medical reason (Art. 3,
1, ¢, d, e). Carers’ leave is defined as an
individual right of each working carer
and amounts to five working days per
year (Art. 6, 1). However, compared to
maternity, paternity, and even parental
leave, this right does not have the status
of paid leave from work. The limited
duration of 5 working days might be
sufficient to provide short-term care
or support or to find other and more
sustainable options for the dependent
person, but it is certainly insufficient
to provide regular and continuous help
over a longer period of time. The rel-
atively limited range of persons for
whose personal care and support the
leave can be used is also subject to criti-
cism.' The modest quality and quantity
of entitlements attached to the right

10 For example, in its binding provisions, the Di-
rective does not mention additional persons who
may fall under the category of “relatives”, such as
siblings and grandparents, which, on the other
hand, are mentioned in Recital 27 of the Directive.
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to carers’ leave, however, does not call
into question its significance for workers
who are in need of it, because without
this right, they would either depend on
the goodwill of their employer or use
days from their annual leave or other
periods of leave for caregiving (Oliveira
et al. 2020). In parallel with the introduc-
tion of the new right to leave for carers,
Directive 2019/1158 (2019) also retains
the “old” right to unpaid time off from
work due to force majeure for urgent
family reasons from the repealed Direc-
tives (Art. 7). Although there are certain
similarities between the rights to leave
for carers and for urgent family reasons,
such as their focus on the family in a
wider sense and not just on children,
the main difference is that the former
is intended for providing long-term
care, and the second, to address urgent
and immediate situations (Caracciolo di
Torella 2017).

Last but not least, in the set of four
individual rights is the right to request a
flexible working arrangement. The most
important improvements in the regula-
tion of this right concern the scope of
persons (since it is no longer an exclu-
sive right of working parents, but also
of all other workers with responsibilities
related to providing care), as well as its
purpose (since it is no longer based on
purely economic motives of employers
for Flexible employment of workers, but
a self-standing right related to the con-
cept of work-life balance) (Caracciolo
di Torella 2020). Hence, the right to re-
quest flexible working arrangements is
intended both for workers with children
up to at least eight years of age and for
carers for caring purposes (Art. 9, 1).
Flexible working arrangements may
include the use of remote working ar-
rangements, flexible working schedules,
or reduced working hours (Art. 3, 1, f).
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The worker’s request entails the obli-
gation of the employer to consider and
respond to such a request within a rea-
sonable period of time and to provide
reasons for any refusal or postpone-
ment. Hence, even in the new Directive,
the right to request flexible working
arrangements does not have the status
of an absolute right but only the right to
request flexible working (Waddington
and Bell 2021). When deciding on the
request, including a possible negative
decision, it is necessary to consider the
balancing of interests between the two
parties (both the employer and the
worker), i.e. to take into account their
needs (Art. 9, 2). After the end of the
agreed period of flexible working ar-
rangement (if it is limited in duration),
the worker has the right to request to
return to the original working pattern.
The worker is also entitled to request
an early return to the original working
pattern if such return is justified by
a change of circumstances (Art. 9, 3).
Regarding the issue of eligibility of its
acquisition, Member States are allowed
to make the right subject to a period of
previous employment, which cannot be
longer than six months (Art. 9, 4).

In addition to the regulation and im-
provements in all four individual rights,
the Directive also contains standard pro-
visions ensuring their protection. In that
regard, workers retain their rights for the
duration of the leaves (Art. 10, 1), and
at the end of such leaves, are entitled
to return to their jobs or to equivalent
posts and to benefit from any improve-
ment in working conditions (Art. 10, 2).
It is prohibited to treat workers less
favourably due to applying or exercising
the rights provided for in the Directive
(Art. 11). The same applies to dismissal
and all preparations for dismissal of
workers (Art. 12, 1). Although claimants
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or beneficiaries of the rights are protect-
ed against discrimination, the Directive
does not provide for wider protection
against discrimination on grounds of
caregiving responsibilities.

5 CONCLUSION

The issue of reconciling work with family,
that is, private life, goes through a long
and evolutionary process of shaping
within the soft and hard law of the EU
and the jurisprudence of the Court of
Justice. Inspired by the need to improve
the equal treatment and opportunities
of women in employment and increase
their economic contribution to socie-
ty, the issue of reconciliation was first
adjusted to mothers in order to enable
them to take care of their young children
while continuing to work. However, the
double burden they have to bear (to be
productive workers and good mothers)
contradicts the ideal of substantial gen-
der equality within the framework of
which there is an equal place for exer-
cising parental responsibilities for both
women and men workers.

With the adoption of the Work-Life
Balance Directive (Directive 2019/1158
2019), the issue of reconciliation, i.e.
work-life balance, not only extends to
fathers and deepens their involvement
in parental care but also begins to en-
compass other caregivers, such as those
who care for other dependent persons.
Hence, this Directive changes the par-
adigm of understanding caregiving as
an integral and inseparable part of the
life of all workers, not just parents with
small children. However, an instrument
entitled “work-life balance” was expect-
ed to address the position of mothers,
which continues to be regulated by the
Pregnant Workers Directive, adopted
more than 30 years ago. Furthermore,



considering how the way in which the
rights to paternity and parental leave
are reqgulated, it can be concluded that
mothers still retain the position of pri-
mary caregivers for children. A similar
conclusion can be drawn in regards to
the way of regulating the right to carers’
leave because starting from the defini-
tions for carers and conditions of eligibil-
ity for providing care, as well as from the
overall quality and quantity of elements
attached toit, it is questionable whether
and what substantial changes this right
will cause in the national laws of the
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EU member states. Finally, the right to
request flexible working arrangements
can also be subjected to criticism, as
this does not yet have the status of an
absolute right and is conditional on ap-
proval by the employer. Perhaps the new
concept of work-life balance and the
rights arising from it have not entirely
fulfilled their potential, but the general
conclusionin regards to them is solitary:
they represent a genuine and crucial
step on the long road towards achieving
substantial gender equality and facing
the challenges of ageing societies.
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Pristup radnog prava EU reSavanju
problema zaposlenih roditelja i
negovatelja

SAZETAK

Sukob izmedu profesionalnih duznosti i porodi¢nih duznosti, tj. privatnog Zivota, uopste, vec
duZe vreme se smatra jednim od najozbiljnijih problema radnog prava. U uslovima poveanog
ucesca zena na trzistima rada, starenja stanovnistva i promena u arhetipskim oblicima radnog od-
nosa i porodice, pitanje pomirenja rada s porodi¢nim Zivotom, tj. o¢uvanja ravnoteze izmedu pro-
fesionalnog i porodi¢nog Zivota uti¢e na mnoge drustvene cinioce: radnike, poslodavce i vlade.
U tom smislu, u ¢lanku se prvo analiziraju strateske i pravne mere EU koje se odnose na posebnu
zastitu Zzena u slucaju trudnoce i materinstva, ukljucujuéi pravo na materinsko odsustvo. Nakon
toga, ¢lanak ukazuje na posebna prava zaposlenih roditelja, ukljucujuéi pravo na roditeljsko odsu-
stvo (odsustvo s rada radi nege deteta) za radnike muskog i Zenskog pola. Konacno, ¢lanak daje
osvrt na nedavno usvojenu Direktivu EU o ravnotezi rada i porodi¢nog zivota od 2019. godine, uz
kriticko preispitivanje novouvedenih prava, poput prava roditelja i negovatelja na odsustvo i na
fleksibilne oblike rada.

KLJUCNE RECI

pomirenje profesionalnog i porodi¢nog Zivota, prava za slucaj porodaja i materinstva, prava
zaposlenih roditelja i negovatelja, ravnoteza rada i porodi¢nog zZivota
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